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Profile of Participants to ISLR’s First Global Ambassador Programme 
 

1. Arielle Razafimahefa is from Madagascar. She graduated in Law from the Catholic 

University of Madagascar and She has completed a programme in the field of Public 

Management at the University of South Africa thanks to the Young African Leadership 

Initiative. She is also working as an Associate at an international law firm named John W 

Ffooks & Co.  Her career goal is to join a regional or international African organization 

and to specialize in the field of contract procurement. 

2. Mr. Mohammad Ramin Hakimy is from Afghanistan. He has completed an 

undergraduate degree in law and Political Science from Faculty of Law, Balkh 

University. During his studies, he completed 4 months internship in the International 

Legal Foundation (ILF-A). He has completed a legal writing course in one of Asia 

foundation projects in Afghanistan. Currently, he is pursuing L.L.M from Dr.B.R 

Ambedkar College of Law, Andhra University. 

3. Kshamita Bhujbal hails from India. She is a student of 2nd year of law degree from 

Campus Law Center-Faculty of Law, University of Delhi. She has graduated in Computer 

Engineering from University of Pune, Maharashtra. She is currently working as a legal 

intern at Singh and Singh Law Firm in New Delhi. 

4. Mr. Fillemon Shikomba hails from Namibia. He holds a bachelors degree in law from 

Tambov State University in Russia and a Masters Degree in law from Hofstra University 

in New York USA. He is currently pursuing a Juris Doctor Degree at Hofstra University. 

He has interned with the United Nations and was selected for the Mandela Washington 

Fellowship for young African leaders in 2017. 

5. Mr. Shamsulhaq Hairan is an Afghan author and Advocate lawyer born in 1995. He has got his 

Bachler degree B.A in law and political science faculty from Kabul University in 2017. Mr. 

Hairan has participated in a nine months practical legal advocacy fellowship at Afghanistan 

Independent Bar Association- AIBA and recently become a member of this association. Mr. 

Hairan is a co-founder of Global Peace Stars Prize Organization – GPSPO, which works for 

peace, well-being and avoiding all kinds of discriminations. Currently, Mr. Hairan is working as a 

defense lawyer and recently worked with High Peace Council -HPC as a legal affairs specialist, 



with Habibi Translation and Research company as a Legal Adviser, and with the policy 

department of the peace consultative Loya Jirga as a Legal affairs officer. As well as, he has 

worked as a Legal Fellow in Legal Aids through Legal Education Project - LALE with The Asia 

Foundation-TAF for one year. 

6. Sumaira Waseem is a final year law (LL.B.), student. She is also a part of various National and 

International Organisations—Global Peace Chain, Women Deliver, and Ideas Foundation 

Pakistan to name a few. At the moment, she is working as an intern at the Research Society of 

International Law, Pakistan. 

7. Despoina Kotsi practices law in Athens, Greece, with a focus in public procurement law. She 

holds both an LL.B. and LL.M in specialized public law from the National & Kapodistrian 

University of Athens (Faculty of Law) and an LL.M. in specialized public law from the 

University Montesquieu – Bordeaux IV in France. She is currently a PhD candidate in public law 

– specializing in the right to education in relation to the system of Government while having also 

completed another M.A. in International Law and Diplomatic Studies at Panteion University. She 

is a voluntary legal counsellor at KE.AS.M. (Urban Reform Centre) in Athens, where she has 

directed a survey over the “Internationalization of Greek cultural Identity”. As a EUrArt working 

group’s researcher, she has reflected over the enjoyment of the freedom of art as a positive 

obligation of the States and the EU. She has substantial international research and mooting 

experience and was awarded “Best Member of the European Parliament” by I.R.T.E.A. (Institute 

for Research and Training on European Affairs). Finally, she is an eight times nationwide 

distinguished poet. 

8. Nita hails from Burkina Faso. She is currently an on-going PhD candidate at the University of 

Lagos, Nigeria. She is more focused on Environmental Law. She has earned two Masters degrees; 

Master in Law: Environmental Law and Policies from the University Senghor of Alexandria, 

Egypt in 2015 and the Master in Law from the University of Ouagadougou in 2011. She has also 

a Master Level from the Florence School in Regulation (FSR), Italy in Universal Access to 

Energy (2019). She is associated with many organisations such as the Environmental Law 

Commission of Burkina (CDE); the World Access to Modern Energy (WAME) writers club; the 

Reseau de l’Afrique Francophone des Juristes de l’Environnement (RAFJE); the Reseau des 

Femmes Alumnae du YALI (RFAY). 

9. Stephanie hails from China is a junior bachelor student at the University of Chinese Academy of 

Sciences Beijing. Having been to Portugal and launched a campaign on Gender Equality exerts 

https://www.facebook.com/pages/University-of-Lagos-Nigeria/114688121880857?__tn__=K-R&eid=ARDCXo2fcrqtzChV42bp8BwTDJCut3jl38EXxn_iZ3i5wCwpcJGZMNDSCnFNBISOTMM1Ko6fgsZEpRBj&fref=mentions&__xts__%5B0%5D=68.ARA7dcyI8mTbVMT4xcsN6nvO_r1ouvbU03qd-FpSVVHkYun1MWwY5aeMnpXit0T3GJQCHqk5Jf4rasnLa4JFL-ki96aGpGtfGvDTXZ4L23e8Y8Ocj913J5jykHE-Av8v8s6bbTbMkBUPMJyKT35IjQXKlVlT4dbCvmuUrWPpnZ1xT_UKOWrTunZieVV5Xek9sZ13NquqqaYp_GusJam_kx_pDKE71ww9Ypkh8oCv6vH7r1Q3t-oxKRTSxTFznSuGQPztvv_CUlQtEyBOr4efU5o1_cOrqB6t1r9JUcO1MzfAAYXpvJRBIHCcaKwf-aaKMn-L3ls0UDO5MWGge7nisxQ
https://www.facebook.com/pages/University-of-Lagos-Nigeria/114688121880857?__tn__=K-R&eid=ARDCXo2fcrqtzChV42bp8BwTDJCut3jl38EXxn_iZ3i5wCwpcJGZMNDSCnFNBISOTMM1Ko6fgsZEpRBj&fref=mentions&__xts__%5B0%5D=68.ARA7dcyI8mTbVMT4xcsN6nvO_r1ouvbU03qd-FpSVVHkYun1MWwY5aeMnpXit0T3GJQCHqk5Jf4rasnLa4JFL-ki96aGpGtfGvDTXZ4L23e8Y8Ocj913J5jykHE-Av8v8s6bbTbMkBUPMJyKT35IjQXKlVlT4dbCvmuUrWPpnZ1xT_UKOWrTunZieVV5Xek9sZ13NquqqaYp_GusJam_kx_pDKE71ww9Ypkh8oCv6vH7r1Q3t-oxKRTSxTFznSuGQPztvv_CUlQtEyBOr4efU5o1_cOrqB6t1r9JUcO1MzfAAYXpvJRBIHCcaKwf-aaKMn-L3ls0UDO5MWGge7nisxQ
https://www.facebook.com/UniversityOfChineseAcademyOfSciences/?__tn__=K-R&eid=ARB5wWmpIbeA0ql4lMeavqhv0avsc0oXpftvSCIJhxniFnCRDU0Ywp1lt3xD83i-KNYM17vtcb9bqxJi&fref=mentions&__xts__%5B0%5D=68.ARD1WFjJFN6vFrK9Rxd-gKdpRzu9wGX49-MDom4ohqgJXIy4FJ0ubYYV8hBV6Ti-XHcaVh3UIq2SJcKnwWvnco490-68vC6IpZOksQwyEkMcLPs5KgYT7qem7LktsKHbWtI4caoUu81B2eDInSbIhHJ_EEnCtzfKJT3qK2popFZ9l56MZxx7p2I1bUMnJFn09855syNfl926BDWlc-EUKuymx2gfiPXxRG56IxFTqYxRdZ9ESnTPCCeZAMI5zO0cyUz4Td3mE1R1WLTPfX8q3hvxUovW30MmcIv_8VzVIF--wqHvojSPKV6wIqB-ZNEjozUhqTmIJ_gnLexMFJsjtxg
https://www.facebook.com/UniversityOfChineseAcademyOfSciences/?__tn__=K-R&eid=ARB5wWmpIbeA0ql4lMeavqhv0avsc0oXpftvSCIJhxniFnCRDU0Ywp1lt3xD83i-KNYM17vtcb9bqxJi&fref=mentions&__xts__%5B0%5D=68.ARD1WFjJFN6vFrK9Rxd-gKdpRzu9wGX49-MDom4ohqgJXIy4FJ0ubYYV8hBV6Ti-XHcaVh3UIq2SJcKnwWvnco490-68vC6IpZOksQwyEkMcLPs5KgYT7qem7LktsKHbWtI4caoUu81B2eDInSbIhHJ_EEnCtzfKJT3qK2popFZ9l56MZxx7p2I1bUMnJFn09855syNfl926BDWlc-EUKuymx2gfiPXxRG56IxFTqYxRdZ9ESnTPCCeZAMI5zO0cyUz4Td3mE1R1WLTPfX8q3hvxUovW30MmcIv_8VzVIF--wqHvojSPKV6wIqB-ZNEjozUhqTmIJ_gnLexMFJsjtxg


her passion for International league affair. She is an AIESECer, the biggest student-run NGO in 

the world. 

10. Tamara Krosch graduated B.A. in International Studies from Leiden University, The Hague. 

During the bachelor, she focussed on a range of issues such as displacement, gender quality, 

gender-based violence, conflict and propaganda, all of that concern international law. Intending to 

focus on development, gender, conflict and human rights law within a master, She has decided to 

gain first experiences within this programme. Whereas she had focussed on East Asia within her 

studies, She is particularly interested in laws related to gender equality in India. Due to a previous 

internship within UN Women, which focussed on gender-based violence in the Western Balkans? 

11. Sandra Machinjili is a final year law student at the University of Malawi, Chancellor College. She 

is currently interning with a law firm that deals with corporate issues. She is a child rights fanatic 

and has a project called Pamchenga that deals with child rights and responsibilities as well as 

quality education. She is a feminist and highly passionate about women's rights and gender 

equality. 

12. Borhanul Ashekin hails from Bangladesh. He completed Bachelor of Laws (LL.B.), Masters of 

Laws (LL.M), Post Graduate Diploma (PGD) on Genocide Studies from Dhaka University, 

Bangladesh. His areas of interests are International laws, humanitarian laws, human rights and 

other domestic and international laws. He is an intern lawyer in Bangladesh Court. At he is also 

serving to 24 hours news channel Channel 24 in Bangladesh on law-related issues. He is the 

founder chief executive of Human Safety Foundation (HSF). This organization works for 

children, especially underprivileged children in Bangladesh. 

13. Jasmin Lilian Diab is a Canadian-Lebanese researcher, author, editor, manager and consultant in 

the areas of International Affairs, Dialogue, Gender, Migration and Refugee Studies. She is the 

MENA Regional Focal Point on Migration of the United Nations Major Group for Children and 

Youth, Country Director of the Global Peace Chain in Lebanon and Research and Project 

Manager at the Lebanese Research Center for Migration and Diaspora Studies of the Faculty of 

Law and Political Science at Notre Dame University-Louaize. Ms. Diab served as the former 

Editor of the ‘International Journal for Arts and Politics’, a journal published by the Global Arts 

and Politics Alliance in Austria between 2017 and 2019, and currently serves as a Reviewer and 

Copy Editor for ‘Refugee Review’, a publication of the Emerging Scholars and Practitioners on 

Migration Issues Network. Notably, she is the winner of the 'Mykhailo Verbytsky Award' for 

Most Interesting Debate Intervention awarded by the Parliament of Ukraine in 2016, as well as 

the 'Effective Presentations Award in International Criminal Law' awarded by the Special 

https://www.facebook.com/pages/Leiden-University/103754482996217?__tn__=K-R&eid=ARBanmdfWmZNGNgGZPqV121BlUXkpM5gJfm5tW2SpvNnWAIeluazOK4BcERf0gEaX8Is0WdI3HEYBFVs&fref=mentions&__xts__%5B0%5D=68.ARDYCKt6Ww_LiIJF5eghjUTEF3ZSdiid7az4Ux8QWdjXN1J0x5OKhiwdPZ6ffZvqqeFDbbJeOicQiufK-RAzmrq_jRjTaVPREM6Y1bDpsSiQIvmEwQU8RBkTOYwoNaawFMrINstC61L7-9dReTGV6sC_p9-c0ZGN9U2bDCCG7FnrVI05IRSgPC27tSKTww3Y8ulzFRwIzs9paFNYnFbUavobBVXFfbTZsWllIi8LfOuw-irgl-_1nlBzHShXldrYHoFNQXvT3hAwgzAF9QJwYYNGYYjSKbRRLxe2J0tNhoeq7ElMgZ3zVfldQ_swcZknmjKSBMU9x0qbv_b2yODrDDE
https://www.facebook.com/chancellorcollege/?__tn__=K-R&eid=ARB9aqi8Y1meAntZ6u2W38Nwd6NOX062BIEI1pmJCDaJpdHcb8yE9Bbx8RIDqARzaEsZGA1jlcy88ic3&fref=mentions&__xts__%5B0%5D=68.ARBjtG-JKvwG72sTjkCUcH2uwDLqBqGULx1U81RfLKlnNc6Skr---dGlqRnkaLX-RaWHW1SI-4gD1xjAXeAqAZPbFSMevOSmMRtXPXFxJQdBKIZrwbQdGUKpqgDdwPSedPU2o0Cz7zCXGgy8WRawmBKnW3qtRy_31nHQyiyEWGxuFcOWp8P6qTsEimdcaap4y0zvBcS6go6dHYoTtxYShX_dapzhKhuCL1ZXqpJ9U4dHJ1nr5q59XWUWx9G0MZJQ7P4co1YPlwUuvXPJT1qxEuWH5f7Txe7kbyBfEopdP_7Fr-xWvZQ7UOUaUwb_WX_wmAWMRYWsNMvqJrj7P4xRliw


Tribunal for Lebanon and the Government of the Netherlands in the same year. Ms. Diab is 

completing a PhD in International Relations and Diplomacy at the esteemed Centre d'Etudes 

Diplomatiques et Stratégiques (HEIP/INSEEC U.) in France. 

14. Rupal Chhaya is currently pursuing BBA LLB from Symbiosis Law School,Hyderabad. She has 

undertaken various research projects on Human Rights and one of them being of the Refugees, 

located in Balapur in Hyderabad. 

15. My name is Gabriella Valente. Currently I am a 4th year Law student at the Federal 

University of Goiás, from Brazil. I am an Education activist, researcher, leader at the 

Public Policies Forum for Women in Brazil and member of a feminist collective where I 

organize/develop several activities and projects in a teamwork setting.  At my university I 

am also member of an interdisciplinary group for extension programs in which I can 

experience projects with traditional Quilombola communities (settlement historically 

founded by Afro-Brazilian escaped slaves as a way of resistance), Landless Workers’ 

Movement (the biggest peasant social movement in Latin America), and many others. 

Currently I’m a judicial assistant at the State Courthouse, working with a judge on civil, 

criminal and business/corporate cases. Besides, I am a volunteer at the Specialized Legal 

Center for Women in my community where I give legal advise to women who have 

suffered any type of domestic violence. I have knowledge about women’s rights, gender 

issues, international law, human rights, political science, sociology and public policies. 

16. Anna Lee Reesha Ali is a Trinidadian economist with approximately nine years of 

professional experience having worked in both the public and private sectors in her home 

country. Ms. Ali obtained her Bachelor of Science degree in Economics and Mathematics 

from the University of the West Indies in 2006 (with first class honours) and her Master 

of Science degree in Finance and Economics from Warwick Business School in 2011 

(with distinction).  She also published a few scholarly economic articles internationally.  

Ms.  Ali has a thirst for knowledge and is always seeking to enhance her professional 

capabilities through continuous learning. She is currently pursuing a Bachelor of Laws 

degree with the University of London on a part-time basis. She is a second year student 

and is passionate about human and animal rights. Overwhelmed by the perceived 

injustices in the world, especially those committed against children and animals, Ms. Ali 

https://www.facebook.com/symbiosislawschool/?__tn__=K-R&eid=ARAs1wHyp98DRJsjl4IeV7MJ8CZL4epKqajbt9a1qo7PbBWACF2P4WUK6i8r6w8lTy8k2cKj5xgxrrix&fref=mentions&__xts__%5B0%5D=68.ARAbgP9hRpJquSgsu-PvrtJ9lYRn7op11U_gfeI4d5T3EdGYKL-jyeLQ6dcn-X1LTgFU5mordHOrehkyDP-JXSI7jRx0FGI0jMVfnM-ZH2zJjjpx-YLQE3VYxJHx37wQWsW5uXl6KnGdaHBuhPDFRF7xO1sKFJrahhfl9H9kKxEVQxZBQttVMBJ0CFf9Biryh7ZYO0f3gPpLYtYr33b6pjFYi6HPb5hBNrO_fhxkU3vzvL1aXZ5qemB1CyWiN9a-lzOu2-SrSKc40iJsN6p2ZyK53EtPoOQt7SwLX7hlFmz98iLw29Lk7ibkteEgkq7ZDUVzG4gerb2OAgN-H12Y8fU


hopes to utilise her acquired legal knowledge to assist and defend the most vulnerable in 

society as she believes that this may be her true calling. 

17. I am Aliyu Barau Yola from Kano, Nigeria.  I graduated from department of Sociology 

Bayero University Kano in  the year 2005. Also i obtained my masters degree in Crime 

Management Control and Prevention in the same university in 2017. I am working with 

Ministry of Education Science Technology and Innovation Kano as a Senior Research 

Officer. However, I'm with Sahawa Youth Development Organisation voluntarily. 

Sahawa Organization is an NGO based in Kano State focusing on literacy enhancement 

to young people especially those who don't have a chance to attend the school. We set up 

and running remarkable non-governmental organization to serve our community from 

relatively disadvantaged background to help them take care of themselves and their 

environment. 

18. My name is Petronella Kaungu from Zambia, I am an Advocate practicing for the local 

Government in Livingstone. I also do pro bono works for Legal Aid Board during 

criminal sessions. I run a foundation called “I-CaRe” which advocate for child’s rights 

especially defilement cases, as the research conducted indicates that defilement is mainly 

in family by bread winners thus, it’s difficult for the poor and the voiceless  to report and 

seek justice. I hold a bachelors degree in law and reading for my masters in International 

and Human Rights Law. 

19. My name is Fillemon Shikomba, I am from Namibia. I hold a bachelors degree in law 

from Tambov State University in Russia and a Masters Degree in law from Hofstra 

University in New York USA. I am currently pursuing a Juris Doctor Degree at Hofstra 

University. I have a background in politics, I did my internship with the United Nations 

and was selected for the Mandela Washington Fellowship for young African leaders in 

2017.  Namibia is still unlearning the dark cultural practices that undermine basic human 

rights, with child marriage still happening in some tribes it is incumbent upon the new 

generation of lawyers to reform the justice system and do away with rancid laws. I chose 

to study law because I noticed that there is so much law for those who can afford it and 

too little for those who cannot afford it, unaffordability and inaccessibility of justice 

forms the poor, socially and economically marginalized. 



20. I am Maurice Ofosu of Ghana, BA in Media and Communication. I have fifteen years 

experience as a Journalist in Ghana and UK. I was trained in UK and am now working in 

Ghana as a Broadcast Journalist. I also have my own advertising and media consult. 

21. I am Tanaya Das from India. Right now I am in my 2nd year pursuing B.A LL.B (Hons.) 

from Chanakya National Law University, Patna. Right now I don't have any specific 

goal. I just want to explore the world of law. I am proud to be part of this fraternity. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



I. CRITICAL LEGAL ANALYSIS ON THE REVISED DRAFT OF THE 

PROPOSED INTERNATIONAL TREATY ON BUSINESS AND HUMAN 

RIGHTS 

Zhuolun LI 

M.A.in International Law and Settlement of Disputes, 

Department of International Law of United Nations-mandated University for Peace. 

. 

ABSTRACT 

The notion of business and human rights is now on everyone’s lips.Although several efforts both 

in the international plane and internal sphere had been made to transfer the nature of business 

entities’ obligation for human rights from a moral declaration to a legally binding action, it is 

now far away from the end. After the United Nations Guiding Principles on Business and Human 

Rights (UNGPs), which came up with the “Protect, Respect and Remedy” framework to guide 

the practice, the Revised Draft on Legally Binding Instrument to Regulate, in International 

Human Rights Law, the Activities of Transnational Corporations and Other Business Enterprises 

(Revised Draft) erected by the OEIGWG moved forward a more concrete step on the rule of law 

regarding business and human rights by implementing and supplementing the UNGPs, enlarging 

the regulated subjects from business with transnational characters to all kinds of businesses, 

reaching to the whole sphere of human rights, showing great concerns on individuals, 

international cooperation and environmental issue, providing a holistic framework for the 

protection to human rights as well as setting up proper and feasible procedures to ensure efficient 

operation. However, the mirror situations involving all-encompassing human rights into the 

realm of business, equating State and business’s human rights responsibility, and overlapping the 

competence with other treaty bodies undermine the fulfillment of its competence. Therefore, the 

Revised Draft in essence lays the groundwork for the future of legally binding instruments 

concerning business and human rights. 

 

Key Words - Business and Human Rights; Revised Draft of the Proposed Business and Human 

Rights Treaty; Corporate Responsibility, UNGPs 



 

INTRODUCTION 

The end of the Cold War gave birth to the received understanding of the importance of human 

rights. From a just political declaration, the Universal Declaration of Human Rights, via two 

legal binding covenants, the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights, the International Bill of Human 

Rights had been established and had made a great contribution to the protection and promotion 

of human rights across the globe. However, human rights law’s traditional focus on States as 

violators and individuals as victims insufficiently addressed the major impact that non-state 

actors have on the protection of human rights.1 Especially in the realm of business, where the 

powerful business entities exert negative effects on the ordinary’s enjoyment of human rights 

and fundamental freedoms by all kinds of means such as excessive working hours, usage of child 

labor, unsafe and unhealthy working conditions and so forth. Business entities get their share of 

criticism, and the responsibility to respect human rights is a global standard of expected conduct 

for all business enterprises wherever they operate.2 The refrain “human rights are none of our 

business” is fading fast. 3  Since the first international attempt to define the human rights 

responsibilities of business,4 the formation of international instruments in terms on business and 

human rights experienced the same routine as the development of International Bill of Human 

Rights: from a merely political declaration toward to international binding treaties, but hereunto, 

this process is still ongoing. After the United Nations’ Guiding Principles on Business and 

Human Rights (UNGPs), which is known as a milestone event and proposed a fundamental 

“Protect, Respect and Remedy” framework to govern enterprises’ human rights obligations,5 the 

OEIGWG Chairmanship Revised Draft Legally Binding Instrument to Regulate, in International 

 
1David Weissbrodt, “Roles and Responsibilities of Non-State Actors”  in The Oxford Handbook of International 

Human Rights Law (2013).  
2 Implementing the United Nations “Protect, Respect and Remedy” Framework, Office of the U.N. High 

Commissioner for Human Rights,  available at: 

https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf. (Visited on Nov. 21, 2019) 
3McCorquodale, R. “Human Rights Obligations of Non-State Actors by Andrew Clapha”,70(6) Modern Law Review 

1023-1024(2017). 
4  UN Office of High Commissioner of Human Rights, Draft Norms on the Responsibilities of Transnational 

Corporations and Other Business Enterprises with Regard to Human Rights (2004). 
5 UN Commission on Human Rights “Protect, Respect and Remedy: A Framework for Business and Human Rights, 

Report of the Special Representative of the Secretary on issues of Human Rights, Transnational Corporations, and 

Other Business Enterprises” UN Doc A/HRC/8/5 (7 April 2008). 

https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf.


Human Rights Law, the Activities of Transnational Corporations and Other Business Enterprises 

(Revised Draft) moved forward a more concrete level on the rule of law process regarding 

business and human rights. 6  Although the Revised Draft will form the basis of further 

negotiation and advancement on international norms concerning business and human rights, 

there is still a long way to go to legitimize corporations’ human rights obligations. 

This paper mainly adopts the black-letter approach to analyze the Revised Draft from a critical 

and legal perspective and follow the below structure: Section one provides a succinct 

introduction to the context of advancement of international legal instrument on business and 

human rights; Section two considers the backdrop, and purposes of the Revised Draft behind the 

text. Before a brief conclusion, Section three conducts a holistic analysis of the contents of the 

Revised Draft in order to indicate the pros and cons embodied in the provisions. 

 

AN OVERVIEW OF THE REVISED DRAFT ： BACKDROP AND 

PURPOSE 

Before we dive into an exploration of the content of the Revised Draft, it is important to take a 

brief detour into the backdrop and purpose behind the text. In the eyes of traditional human 

rights theory and practice, States are the principal subjects of international law play a primary 

role in the formulation of international law and must obey the law they have created.7 Whilst this 

was always the case in the past, it is uncertainly true of the world we presently inhabit. Human 

rights obligations become not burdens for corporations and other enterprises anymore, but an 

incentive factor to which stimulates businessmen to draw more attention. The more obligations 

to respect and support human rights the business fulfills, the higher the margin it yields.8 The 

UN, who all along priorities human rights on its agenda, responded promptly to and has taken the 

lead on business and human rights-related issues around the world. On 26 June 2014 the Human 

Rights Council (HRC) enacted a resolution intending to erect an Open-Ended Intergovernmental 

 
6Open-Ended Intergovernmental Working Group on Transnational Corporations and Other Business Enterprises 

with Respect to Human Rights. Revised draft of a legally binding instrument to regulate, in international human 

rights law, the activities of transnational corporations and other business enterprises (2019).   available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
7 Dinah, S.  The Oxford Handbook of International Human Rights Law (Oxford University Press, Oxford,2013).  
8  LI Fei. “The respect of human rights of business decisions in accordance to proportionality principle: A 

perspective of corporate social responsibility” Jinan Journal (Philosophy ＆ Social Science Edition) 40 (2018). 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


Working Group (OEIGWG) “to elaborate an international legally-binding instrument to regulate, 

in international human rights law, the activities of transnational corporations and other business 

enterprises”.9 Hereupon, the OEIGWG produced an Elements for the Draft Legally Binding 

Instrument,10 a Zero Draft and the Revised Draft in 2017, 2018 and 2019 respectively.11 Those 

documents target at, in a part or in a whole, clarifying and strengthening States’ duty to protect 

human rights, internally and extraterritorially; obliging states, through a framework convention, 

to report on the adoption and implementation of national action plans (NAPs) on business and 

human rights; imposing direct human rights obligations on corporations and establishing a new 

mechanism to monitor compliance with such obligations; and imposing duties of mutual legal 

assistance on states to ensure access to effective remedies for victims harmed by transnational 

operations of corporations.12 Based on such settings, the Revised Draft shoulders the mission to 

further down the road to corporate accountability under international law. 

As stipulated in the Preamble of the Revised Draft, the principles and purposes of the UN 

Charter, the International Bill of Human Rights, the Vienna Declaration and Programme of 

Action as well as other internationally agreed human rights-relevant declarations underpin the 

value and legal basis of the Revised Draft.13 In Art.2 which named as “Statement of Purpose”, 

the Revised Draft flags its purpose as: in the context of business activities, (i)to strengthen the 

respect, promotion, protection and fulfillment of human rights; (ii)to prevent the occurrence of 

such violations; (iii)to ensure effective access to justice and remedy for victims of human rights 

violations and; (vi)to promote and strengthen international cooperation to prevent human rights 

violations and abuses and provide effective access to justice and remedy to victims of such 

 
9  Human Rights Council, “Elaboration of an International Legally Binding Instrument on Transnational 

Corporations and Other Business Enterprises with Respect to Human Rights”, A/HRC Res. 26/9 (26 June 2014), 

para.9. 
10  UN Office of High Commissioner of Human Rights, “Elements for the Draft Legally Binding Instrument. 

“available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs

_OBEs.pdf (Visited on Nov. 21, 2019) 
11 UN Office of High Commissioner of Human Rights,“Zero Draft of legally binding instrument to regulate, in 

international human rights law, the activities of transnational corporations and other business enterprises” 

available at:https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf. (Visited on 

Nov. 21, 2019) 
12 De Schutter, O. “Towards a new treaty on business and human rights”,1(1) Business and Human Rights Journal 

41-68 (2016).  
13Preamble of the OEIGW,“Revised draft of legally binding instrument to regulate, in international human rights 

law, the activities of transnational corporations and other business enterprises”,available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf
https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf.
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


violations and abuses.14This provision did not indicate explicitly the subject (actor) to realize 

purposes concerned, whereas it implies the possibility to extend responsibility-bearer to States 

and “every individual and every organ of society”, 15  therefore non-Stats actors including 

business entities are in theory responsible for human rights obligations. At the same time, the 

drafters went beyond the well-established and well-recognized “Respect, Protect and Fulfill” 

framework of protection and promotion of human rights,16 and made the obligation to fulfill as 

one of its missions. Therefore, suffice to say that the OEIGW not simply restated the “Protect, 

Respect and Remedy” Framework articulated in the UNGPs, but to (i)expand the subject to 

protect human rights from State to every individual and social organ; (ii)emphasize the 

international cooperation to respect, protect and fulfill human rights as well as to assure remedy 

to human rights violations and abuses. Finally, compared with the Zero Draft which mainly 

focused on the business activities of transnational character,17 the Revised Draft provided more 

comprehensive and holistic protection of human rights in the context of business activities, not 

only transnational business but all kinds of business activities including the E-commerce are 

taken into consideration. Therefore, from the angle of literal analysis, it seems fair to say that the 

Revised Draft occupies a unique position in the field of business and human rights. 

 

A LEGAL ANALYSIS ON THE CONTENT OF THE REVISED DRAFT 

Taking a closer step to the protection and promotion of human rights in the realm of business, the 

Revised Draft portrayed a yearning picture for the fulfillment of human rights by virtue of 

corporations’ positive engage. But there is still a need for some feasible sort of mechanism to 

guarantee the objectives set forth in the Revised Draft. This Revised Draft includes four parts, 

following by a preamble are (i)Session I, which contains some general provisions such as 

Definition (Art.1), Statement of Purpose (Art.2) and Scope (Art.3); (ii)Session II, stipulates the 

general rights and obligations from Art.4 to Art.12 and; (iii)Session III which consists of ten 

 
14Ibid. Art.2.1. 
15 The Preamble of the Universal Declaration of Human Rights. 
16 Philip Alston and AsbjornEide, “Advancing the Right to Food in International Law”, United Nations University, 

251(Tokyo, 1984). 
17  UN Office of High Commissioner of Human Rights, Zero Draft of legally binding instrument to regulate, 

“international human rights law, the activities of transnational corporations and other business enterprises. 

“available at: 

https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf. (Visited on Nov. 21, 2019) 

https://www.ohchr.org/documents/hrbodies/hrcouncil/wgtranscorp/session3/draftlbi.pdf.


articles, from Art.13 to Art.22, involves operational provisions. The rest of this part is going to 

analyze the legal mechanism embodied in the Revised Draft to discuss whether it is a fuel or 

impedance to the realization of Revised Draft’s profound mission.  

 

An Analysis of the Content of Section I of the Revised Draft 

To begin with, the Revised Draft governs “all human rights” and applies to “all business 

activities, including but not limited to those of transnational character” except as stated 

otherwise.18 And also the same part gave a definition to “business activity is of a transnational 

character”.19 As for the definition, this document defined “Victim” as “any person or group of 

persons who individually or collectively have suffered or have alleged to have suffered human 

rights violations or abuse”;20 “human rights violation or abuse” referred to “any harm committed 

by a State or a business enterprise”, “individually or collectively”, “including physical or mental 

injury, emotional suffering, economic loss or substantial impairment of their human rights, 

including environment rights”; 21  “Business Activities” includes “activities undertaken by 

electronic means”,22 in other words, it indicated E-commerce. 

The définitionss stipulated in Section I responded to the pressing needs of social development, 

involves e-commerce, mental injury, emotional suffering, highlighted its concern for 

environmental rights, and reached extensively to all human rights and all business activities. 

However, in order to be effective, the binding treaty cannot remain a broad treaty that attempts to 

cover all business and human rights issues.23 And even, enterprises oftentimes do not have the 

ability to infringe some human rights, such as the right to elect and to be elected, and the right to 

nationality, etc. Plus the rationale for enterprises and States to assume human rights 

responsibilities are different, 24 it is not advisable to equate enterprises and States’ position with 

 
18 Article 3 of the OEIGW, “Revised draft of legally binding instrument to regulate, in international human rights 

law, the activities of transnational corporations and other business enterprises”,available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
19 Ibid. Article 3.2. 
20 Ibid. Article 1.1. 
21 Ibid. Article 1.2. 
22 Ibid. Article 1.3. 
23  John Ruggie, “The past as prologue? A moment of the truth for UN business and human rights treaty-

commentary”, INST. FOR HUMAN RIGHTS and BUSINESS (2014). 
24 LI Sha-sha, “Analysis of the boundary of enterprise human rights responsibility”. North Legal Science 125(2018). 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


respect to human rights responsibility.   

 

An Analysis of the Content of Section II of the Revised Draft 

Additionally, the Section II range from Art.4 to Art.12 is the main body of the Revised Draft. 

Art.4 involves sixteen articles and the first night reaffirmed the rights of victims to be treated 

with respect for “their dignity and human rights”; “the right to life, personal integrity, freedom of 

option and expression, peaceful assembly and association, and free movement”; and the right to 

“fair, effective, prompt and non-discriminatory access to justice and adequate, effective and 

prompt remedies”. And the latter eight defined States’ obligation to assure the achievement and 

enjoyment of victims’ rights.25 

Art.5 outlined Prevention and Human Rights Due Diligence. Under this provision, every State 

party must ensure that its domestic legislation requires “all persons conducting business 

activities, including those of a transnational character, in their territory or jurisdiction, to respect 

human rights and prevent human rights violations or abuses”.26 And State parties shall adopt 

measures to ensure that all persons conducting business activities undertake human rights due 

diligence which includes the procedures of (i)identifying and assessing actual and potential 

violations; (ii)taking appropriate measures to prevent violations; (iii)monitoring the human rights 

impact of business activities; (vi)communicating to stakeholders and accounting for the policies 

and measures adopted to identify, assess, prevent and monitor actual or potential human rights 

violations. 27  Art. 5.3 provided detailed guides for businesses to undertake human rights 

diligence. Art.5.4 to 5.6 again emphasized on State’s obligations to “ensure compliance with the 

obligations laid down under this Article”, to “protect these policies from commercial and other 

vested interests of persons conducting business activities”, and (may) to “provide incentive and 

other measures to facilitate compliance with requirements under this Article by small and 

 
25 Article 4. of the OEIGW, “Revised draft of legally binding instrument to regulate, in international human rights 

law, the activities of transnational corporations and other business enterprises”, available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
26 Ibid. Article 5.1. 
27 Ibid. Article 5.2. 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


medium-sized undertakings conducting business activities to avoid causing undue additional 

burdens”.28 

Art.6.1 required States to undertake duties to provide a comprehensive and adequate system of 

legal liability for human rights violations or abuses in the realm of business. Art.6.2 claimed 

legal persons and natural persons shall assume the same liability in the same circumstances. 29 

According to Art.6.(7), States shall “ensure that their domestic legislation provides for criminal, 

civil, or administrative liability of legal persons” for specific criminal offenses.30 And under 

Art.7, jurisdiction vests in the courts of the State where the violations occurred, the victims are 

domiciled, or the natural or legal persons alleged to have committed the violations are 

domiciled. 31  Art.8 and Art.9 articulated the Statute of Limitations and Applicable Law 

respectively. Art.10 and 11 take into account the ongoing influences results from globalization, 

emphasized mutual legal assistance and international cooperation in the aspect of business and 

human rights, provided detailed yardsticks and guides for conducting mutual legal assistance and 

international cooperation.32 Finally, Art.12 viewed international law as a whole and adopted a 

holistic approach to the consistent and coherent relationship between the Revised Draft and 

international law and granted itself the fundamental legal standing among all business and 

human rights treaties. 33 

After the closer inspection of the content of Section II, it is obvious that the Revised Draft made 

the framework of protecting and promoting business and human rights practicable. And from the 

perspectives of right-holders and duty-bearers to underline the rights of Victims, and based on 

but beyond the UPGPs to stress and intensify State’s duty to protect human rights. Moreover, it 

responded to the demand of social society and advancement of rule of law, shows great concerns 

 
28 Article 5.4, 5.5, 5.6. of the OEIGW, “Revised draft of legally binding instrument to regulate, in international 

human rights law, the activities of transnational corporations and other business enterprises”, available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
29 Ibid. Article 6.1, 6.2. 
30 Ibid. Article 6.7. 
31 Ibid. Article 7. 
32 Ibid. Article 10,  11. 
33 Article 12. of the OEIGW, “Revised draft of legally binding instrument to regulate, in international human rights 

law, the activities of transnational corporations and other business enterprises”, available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


on individuals, provided an interrelated and well-organized framework to protect the ordinary 

from the violations and abuses of human rights in the context of business activities. 

 

An Analysis of the Content of Section III of the Revised Draft 

Section III of the Revised Draft encompassed all operational provisions, from Institutional 

Arrangements, Implementation to Entry into force and Denunciation. Same as other fundamental 

treaties of human rights, Art.13 of the Revised Draft called for the establishment of a Committee 

and the periodic dialogue mechanism, Conference of States Parties. The most eye-catching 

points in Art.13 include: (i)making the UNSG responsible to “provide the necessary staff and 

facilities for the effective performance of the functions of the Committee”;34(ii)the Committee 

“shall receive emoluments from United Nations resources”;35(iii)State Parties shall submit initial 

reports and annual reports to the Committee36. As for the Implementation, Art.14 required States 

to take all “necessary legislative, administrative or other activities including the establishment of 

adequate monitoring mechanisms to ensure effective implementation” of the Treaty and special 

attention shall be “undertaken in the cases of business activities in conflict-affected areas”. 

Art.16 designed Settlement of Disputes, under which States in question shall “seek a solution by 

negotiation or by any other means of dispute settlement acceptable to the parties to the 

dispute”,37 and State Parties concerned are entitled to bring the dispute to the International Court 

of Justice or arbitration institutions, “if the State Parties to the dispute have accepted both means 

of dispute settlement”, “the dispute may be submitted only to the International Court of 

Justice”.38 

In the above investigation, it seems to be correct to conclude that the Revised Draft stipulated all 

the necessary elements and procedures regarding the operation of itself. However, the overlapped 

designs will possibly undermine its efficiency. Undoubtedly, business-related human rights are a 

 
34 Ibid. Article 13.1(g). 
35 Ibid. Article 13.1(h). 
36Ibid. Article 13.2. 
37 Article 16.1. of the OEIGW, “Revised draft of legally binding instrument to regulate, in international human 

rights law, the activities of transnational corporations and other business enterprises”,available 

at:https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
38 Ibid. Article 16.3. 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


part of the whole spectrum of indivisible, interdependent and interrelated human rights,39 and the 

aim of the Revised Draft is to emphasize business human rights that already exist in international 

or regional human rights treaties,40 follows the general principles of the UNGPs.41 Therefore, it 

is not necessary for State Parties to make an independent periodic report to the “Committee”, but 

to incorporate business and human rights report into the existing Universal Periodic Reports so 

as to contribute to the systematic innovation and self-contained advancement of the UN system.  

To other highlights should be draught attention are the relationship between the Revised Draft 

and the State Parties’ internal law, and the drafters’ concern on environmental protection as well 

as sustainable development. Firstly, corresponding to domestic law, the National Action Plans 

(NAPs) refer to policy documents created by States that detail the actions that the State is 

committed to taking in order to implement international, regional, or national obligations.42 After 

the UNGPs, multiple international and regional entities have called on States to create NAPs on 

business and human rights in order to fuel the implementation of these principles.43 NAPs can 

provide many benefits to the protection, promotion, and fulfillment of human rights in the 

context of business activities, such as enhancing knowledge and capacity in relation to business 

and human rights issues more broadly.44 The Revised Draft grasped this advantage and showed 

enough respect to domestic law.45 State Parties of the Revised Draft have sufficient room to erect 

 
39 Jessica C. Lawrence. Human rights, (Peace Operations Training Institute and University for Peace, 36, 2012). 
40  In the Preamble of the Revised Draft, the major verbs such as “recalling”, “Reaffirming”, “Stressing”, 

“Upholding” and “Acknowledging” etc. imply that there is no any new sort of human rights created in this 

instrument. 
41 UN Commission on Human Rights ,“Protect, Respect and Remedy: A Framework for Business and Human 

Rights, Report of the Special Representative of the Secretary on issues of Human Rights, Transnational 

Corporations, and Other Business Enterprises”UN Doc A/HRC/8/5 (7 April 2008). 
42 National Action Plans on Business and Human Rights: A Toolkit for the Development, Implementation, and 

Review of State Commitments to Business and Human Rights Framework, 8 DANISH INST. For human rights and 

international corporate accountability roundtable. note 3, at 8, June 2014, available at:https://www.business-

humanrights.org/en/toolkit-guidance-on-national-action-plans-on-business-human-rights.(Visited on Nov. 21, 2019) 
43 Black, S. and Vander Meulen, “Two Roads Converged: The Mutual Complementarity of a Binding Business and 

Human Rights Treaty and National Action Plans on Business and Human Rights”, 6 Notre Dame Journal of 

International Comparative Law 56 (2016). 
44 Ibid. pp.57. 
45 For example, Art.1.1 stipulates that “Where appropriate, and in accordance with domestic law, the term “victim” 

also includes the immediate family or dependents of the direct victim”; Art.6.9 states that “State Parties shall 

provide measures under domestic law to establish legal liability for natural or legal persons conducting business 

activities, including those of a transnational character, for acts that constitute attempt, participation or complicity in 

a criminal offence in accordance with Article 6 (7) and criminal offences as defined by their domestic law.” ; Art.8.1 

articulates that “The State Parties to the present (Legally Binding Instrument) undertake to adopt, in accordance with 

their domestic law, any legislative or other measures necessary to ensure that statutory or other limitations shall not 

apply to the prosecution and punishment of all violations of international human rights law and international 



legislation and policies which are suitable for domestic context to better achieve the mission set 

forth in the Revised Draft. Apart from this, the drafters laid emphasis on environmental-related 

issues in the context of business activities. The Preamble shows concern on “environmental and 

health standards in accordance with relevant international standards and agreements”;46 Art.1.2 

defines “Human rights violation or abuse” as “…, economic loss or substantial impairment of 

their human rights, including environmental rights.”;47 Art.4.5 contains remedies for victims 

which “shall include, but shall not be limited to: … b. Environmental remediation and ecological 

restoration where applicable,….”; 48  Art.5.3(a) mentions “Measures referred to under the 

immediately preceding paragraph shall include, but shall not be limited to: a. Undertaking 

environmental and human rights impact assessments… .” 49and so on. In a nutshell, based on the 

analysis above, this paper holds that the Revised Draft is, comparing to other related drafts or 

proposals in terms of business and human rights, enough to provide comprehensive and holistic 

protection of human rights in the context of business activities. 

CONCLUSION 

No person, natural or legal, should be placed above the law or be allowed to operate outside of 

the rule of law.50 The premise of business entities’ human rights obligations has been accepted 

by the majority, and the greater the power of non-state actors, the more necessary is the 

advancement of human rights law to regulate them. Up to now, numerous attempts have been 

made to define the scope, notion, content, boundary of business human rights. The UNGPs 

provide a well-recognized framework for States to protect, business entities to respect human 

rights, and States to ensure access to remedy. After the aforesaid analysis, the Revised Draft in 

general follows the framework set forth in the UNGPs and although there are some obvious 

deficits, it indeed moved a more concrete step towards the rule of law in the realm of business 

 
humanitarian law which constitute the most serious crimes of concern to the international community as a whole.” 

and so forth. 
46Para.12 of the Preamble of the OEIGW “Revised draft of legally binding instrument to regulate, in international 

human rights law, the activities of transnational corporations and other business enterprises”,available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf. 

(Visited on Nov. 21, 2019) 
47 Ibid. Art.1.2. 
48 Ibid. Art.4.5. 
49 Ibid. Art.5.3(a). 
50McCorquodale, R. “Human Rights Obligations of Non-State Actors by Andrew Clapham”, 70(6)Modern Law 

Review 1023-1024(2017). 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf.


and human rights. As Prof. John Ruggie stated that the UNGPs were not intended to be an end 

goal, but rather a floor that could be built upon in the future.51The Revised Draft has already got 

its share of criticism, but we still have to appreciate the contributions to the governance of 

business and human rights made by its drafters and encourage them to move forward a closer 

step to the rule of law in the context of business activities. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
51 John Ruggie, “Special Representative of the UNSG. On the issue of human rights and transnational corporations 

and other business entities, Guiding Principles on Business and Human Rights：Implementing the United Nations’ 

‘Protect, Respect and Remedy’ Framework.”U.N. Doc. A/HRC/17/31, Para.13.(2011) 



II. THE UNIVERSAL ELEMENTS OF THE INDIAN 

EDUCATIONAL CONSTITUTION 
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EDUCATION STANDING AS A FUNDAMENTAL RIGHT 

One must first take into account that according to article 13 of the Constitution of India, all the 

laws that happen to be inconsistent with or in derogation of the fundamental rights enshrined in 

the constitutional texts, get deprived of any of their legal apparatus, or of some external effect 

and turn out to remain void. 52  This principle of legislative deference to the constitutional 

supremacy forms one of the major components of a liberal polity, much appreciated by western 

societies as well.53 Secondly, the prohibition of discrimination on grounds of religion, race, caste, 

sex or place of birth relates strictly to the respectful implementation of the so highly-perceived 

fundamental rights. However, any special provisions in favor of the “socially and educationally 

backward classes of citizens” are presumed not to constitute favorable discrimination, but rather 

 
52 Article 13 of the Constitution of India goes as follows;“(1) All laws in force in the territory of India immediately 

before the commencement of this Constitution, in so far as they are inconsistent with the provisions of this Part, 

shall, to the extent of such inconsistency, be void. (2) The State shall not make any law which takes away or 

abridges the rights conferred by this Part and any law made in contravention of this clause shall, to the extent of the 

contravention, be void. (3) In this article, unless the context otherwise requires,— (a) “law” includes any 

Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in the territory of India the force 

of law; (b) “laws in force” includes laws passed or made by a Legislature or other competent authority in the 

territory of India before the commencement of this Constitution and not previously repealed, notwithstanding that 

any such law or any part thereof may not be then in operation either at all or in particular areas. [(4) Nothing in 

this article shall apply to any amendment of this Constitution made under article 368.]”.  available 

at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, (Last Visited on 

09.10.2019) 
53 “While the concept of legislative deference to the courts is less popular in scholarly or in judicial circles than 

judicial deference, it is important for a liberal polity. […]This finding is particularly true in cases of fundamental 

moral rights. In cases concerning foundational moral rights the Court has a distinctive constitutional role; its role is 

not only to protect the moral right but to protect it in the right way, namely in a way that conveys the message that 

rights are mandatory constraints on the powers of the state; that they are not contingent on the good will on the part 

of the state or on the moral judgments of people. […]The observation has important implications concerning 

deference. It implies that the legislature has a duty of robust deference owed to the judiciary. Even if the legislature 

is better able and willing to identify and enforce our moral rights, it still owes a duty of deference to the Court as 

legislative intervention in the judicial decision undermines the distinctive function of courts as implicitly 

pronouncing the counter-majoritarian presuppositions of liberalism.”, Alon Harel, “Why legislatures owe deference 

to the courts”, Revus [Online], in print | 2019, Online since 16 March 2019, connection on 08 October 2019, 

available athttp://journals.openedition.org/revus/5079 ; DOI : 10.4000/revus.5079. 

https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text


be regarded as positive measures on behalf of the State in order some of typical inequalities to be 

restored and establish well an approximately common starting point both in society and 

economy.54 For example, the Indian Constitution especially provides minorities with the right to 

establish and administer their own educational institutions, ensuring at the same time that no 

discrimination against these e.g. religious or linguistic minorities can be tolerated. 55  In the 

framework of the above-mentioned guarantees, the newly-born article 21A of the Indian 

Constitution is holding the State accountable for providing “free and compulsory education” in 

such a manner that is to be determined by subsequent legislation. 56  In light of Indian 

constitutional provisions, article 28 guarantees first and foremost that religious instruction is 

provided principally by public-owned educational institutions, but also exceptions regarding; a) 

endowments bearing a religious purpose, b) freedom as to attendance through the consent of the 

person or his guardian, are also applied.57 

 
54 Article 15 of the Constitution of India goes as follows; “(1) The State shall not discriminate against any citizen on 

grounds only of religion, race, caste, sex, place of birth or any of them. (2) No citizen shall, on grounds only of 

religion, race, caste, sex, place of birth or any of them, be subject to any disability, liability, restriction or condition 

with regard to— (a) access to shops, public restaurants, hotels and places of public entertainment; or (b) the use of 

wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of State funds or 

dedicated to the use of the general public. (3) Nothing in this article shall prevent the State from making any special 

provision for women and children. 1 [(4) Nothing in this article or in clause (2) of article 29 shall prevent the State 

from making any special provision for the advancement of any socially and educationally backward classes of 

citizens or for the Scheduled Castes and the Scheduled Tribes.] 2 [(5) Nothing in this article or in sub-clause (g) of 

clause (1) of article 19 shall prevent the State from making any special provision, by law, for the advancement of 

any socially and educationally backward classes of citizens or for the Scheduled Castes or the Scheduled Tribes in 

so far as such special provisions relate to their admission to educational institutions including private educational 

institutions, whether aided or unaided by the State, other than the minority educational institutions referred to in 

clause (1) of article 30.]”. available at : https://www.india.gov.in/my-government/constitution-india/constitution-

india-full-text,  (Visited on  09.10.2019) 
55 Article 30 of the Constitution of India goes as follows; “(1) All minorities, whether based on religion or language, 

shall have the right to establish and administer educational institutions of their choice. 1 [(1A) In making any law 

providing for the compulsory acquisition of any property of an educational institution established and administered 

by a minority, referred to in clause (1), the State shall ensure that the amount fixed by or determined under such law 

for the acquisition of such property is such as would not restrict or abrogate the right guaranteed under that 

clause.] (2) The State shall not, in granting aid to educational institutions, discriminate against any educational 

institution on the ground that it is under the management of a minority, whether based on religion or 

language”.available at: https://www.india.gov.in/my-government/constitution-india/constitution-india-full-

text,(Visited on  09.10.2019) 
56 Article 15 of the Constitution of India goes as follows; “The State shall provide free and compulsory education to 

all children of the age of six to fourteen years in such manner as the State may, by law, determine.]”. available 

at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, (Visited on  09.10.2019) 
57 Article 28 of the Constitution of India goes as follows; “(1) No religious instruction shall be provided in any 

educational institution wholly maintained out of State funds. (2) Nothing in clause (1) shall apply to an educational 

institution which is administered by the State but has been established under any endowment or trust which requires 

that religious instruction shall be imparted in such institution. (3) No person attending any educational institution 

recognized by the State or receiving aid out of State funds shall be required to take part in any religious instruction 

that may be imparted in such institution or to attend any religious worship that may be conducted in such institution 
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EDUCATION SERVING AS A SUBSEQUENT DUTY 

Far from being just the amply perceived righteous condition, provision of education rests in the 

catholic sphere of several citizens’ obligations since it can be indirectly interpreted that 

educational aim is met through the fulfillment of other parallel public activities. To that effect, 

one must observe the following interpretative quote of the Supreme Court of India, in Miss. 

MohiniJaIn Vs. State of Karnataka and Others – Judgment (1992), par. 7-8, early before the 

right to Education had been explicitly enshrined into the Indian Constitution in December 2002: 

“It is no doubt correct that 'right to education' as such has not been guaranteed 

as a fundamental right under Part III of the Constitution but reading the above-

quoted provisions cumulatively it becomes clear that the framers of the 

Constitution made it obligatory for the State to provide education for its citizens. 

8. The preamble promises to secure justice 'social, economic and political' for the 

citizens. A peculiar feature of the Indian Constitution is that it combines social 

and economic rights along with political and justiciable legal rights. The 

preamble embodies the goal which the State has to achieve in order to establish 

social justice and to make the masses free in the positive sense. The securing of 

social justice has been specifically enjoined as an object of the State under Article 

38 of the Constitution. Can the objective which has been so prominently 

pronounced in the preamble and Article 38 of the Constitution be achieved 

without providing education to the large majority of citizens who are 

illiterate?The objectives flowing from the preamble cannot be achieved and shall 

remain on paper unless the people in this country are educated. The three-

pronged justice promised by the preamble is only an illusion to the teaming-

million who are illiterate. It is only the education that equips a citizen to 

participate in achieving the objectives enshrined in the preamble. The preamble 

further assures the dignity of the individual. The Constitution seeks to achieve this 

object by guaranteeing fundamental rights to each individual which he can 

enforce through the court of law if necessary. The directive principles in Part IV 

 
or in any premises attached thereto unless such person or, if such person is a minor, his guardian has given his 

consent thereto.”.available at: https://www.india.gov.in/my-government/constitution-india/constitution-india-full-

text, and (Visited on  09.10.2019) 
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of the Constitution are also with the same objective. The dignity of man is 

inviolable. It is the duty of the State to respect and protect the same. It is 

primarily the education which brings forth the dignity of a man. The framers of 

the Constitution were aware that more than seventy percent of the people, to 

whom they were giving the Constitution of India, were illiterate. They were also 

hopeful that within a period of ten years illiteracy would be wiped out from the 

country. It was with that hope that Articles 41 and 45 were brought in Chapter IV 

of the Constitution. An individual cannot be assured of human dignity unless his 

personality is developed and the only way to do that is to educate him. This is why 

the Universal Declaration of Human Rights, 1948 emphasizes education shall be 

directed to the full development of the human personality....' Article 41 in Chapter 

IV of the Constitution recognizes an individual's right 'to education'. It says that 

'the State shall, within the limits of its economic capacity and development, make 

effective provision for securing the right...to education...'. Although a citizen 

cannot enforce the directive principles contained in Chapter IV of the 

Constitution these were not intended to be mere pious declarations.(…)”.58 

 

Moreover, the Constitution explicitly requires that apart from Indian State itself, also guardians 

of minors do share the responsibility of offering opportunities for education to the latter. Parents 

are declared to be bearers of educational responsibility in parallel with the State, for instance in 

the manner of not denying offerings by the Indian educational administration. But is this an 

adequate reading of the Constitutional wording? It may be possible to outline a positive duty for 

subjects as well. Additionally, the character of the provided education must obviously be not in 

contrast, but aligned with all other national policies e.g.; a) constitutional tradition, b) ideal of 

independence, c) spirit of national unity, d) respect of women dignity, e) consideration of 

culture’s composition, f) protection of natural environment, g) giving governance the both 

 
58 The text is cited as it available at:https://www.legalcrystal.com/case/655231/miss-mohini-jain-vs-state-karnataka, 

(Visited on  09.10.2019) 

https://www.legalcrystal.com/case/655231/miss-mohini-jain-vs-state-karnataka


scientific and humanitarian, also reformative temper, h) respect to properties of public origin 

and at last but not at least unanimously striving towards national excellence.59 

 

EDUCATION FORMING ONE OF THE SEVERAL STATE POLICIES 

State policies are genuinely formulated within the frame of the so-called legislature making 

process. However, national courts are not constrained by public-will legitimacy status of laws, as 

the former do exercise control over constitutionality of these public policies in a mantle of laws. 

According to article 37 of the Indian Constitution, all newly-come laws from the legislative 

branch should abide by constitutionally enshrined Directive Principles regarding National 

Policy.60 Dropping a look at the Constitution in case, we would regard in the first place that 

social equity, elimination of inequalities and at the same time the forwarding of equal 

opportunities do all together secure a springboard to social order, leading in its own turn to the 

promotion of the welfare of the people.61 The latter all repercussions of an idea of social equity 

are of great interest in our case, as they do constitute a safeguard clause and they refer to the 

starting nest point in life, i.e. access into educational institutions. Education becomes among 

others a basis for future policy initiatives. To that effect, one must again discern the importance 

 
59 Article 51A of the Constitution of India goes as follows; “It shall be the duty of every citizen of India— (a) to 

abide by the Constitution and respect its ideals and institutions, the National Flag and the National Anthem; (b) to 

cherish and follow the noble ideals which inspired our national struggle for freedom; (c) to uphold and protect the 

sovereignty, unity and integrity of India; (d) to defend the country and render national service when called upon to 

do so; (e) to promote harmony and the spirit of common brotherhood amongst all the people of India transcending 

religious, linguistic and regional or sectional diversities; to renounce practices derogatory to the dignity of women; 

(f) to value and preserve the rich heritage of our composite culture; (g) to protect and improve the natural 

environment including forests, lakes, rivers and wild life, and to have compassion for living creatures; (h) to 

develop the scientific temper, humanism and the spirit of inquiry and reform; (i) to safeguard public property and to 

abjure violence; (j) to strive towards excellence in all spheres of individual and collective activity so that the nation 

constantly rises to higher levels of endeavour and achievement; *[(k) who is a parent or guardian to provide 

opportunities for education to his child or, as the case may be, ward between the age of six and fourteen 

years.]”.available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, 

(Visited on  10.10.2019) 
60 Article 37 of the Constitution of India goes as follows; “The provisions contained in this Part shall not be 

enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the 

country and it shall be the duty of the State to apply these principles in making laws”.available 

athttps://www.india.gov.in/my-government/constitution-india/constitution-india-full-text(Visited on 10.10.2019) 
61 Article 38 of the Constitution of India goes as follows; “[(1)] The State shall strive to promote the welfare of the 

people by securing and protecting as effectively as it may a social order in which justice, social, economic and 

political, shall inform all the institutions of the national life. 2 [(2) The State shall, in particular, strive to minimise 

the inequalities in income, and endeavour to eliminate inequalities in status, facilities and opportunities, not only 

amongst individuals but also amongst groups of people residing in different areas or engaged in different 

vocations.]”.available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, 

(Visited on 10.10.2019) 
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of the educational principle as basis for all other policies the following quote fished from Miss. 

Mohini JaIn Vs. State of Karnataka and Others – Judgment (1992), par. 8 from the Supreme 

Court of India; 

 

“We may quote the words of Dr. Ambedkar in that respect: In enacting this Part 

of the Constitution, the Assembly is giving certain directions to the future 

legislature and the future executive to show in what manner they are to exercise 

the legislature and the executive power they will have. Surely it is not the 

intention to introduce in this Part these principles as mere pious declarations. It 

is the intention of the Assembly that in future both the legislature and the 

executive should not merely pay lip-service to these principles but that they 

should be made the basis of all legislative and executive action that they may be 

taking hereafter in the matter of the governance of the country.' (C.A. D. Vol.VII 

p.476.) 

 

Additionally to the previously described flagship of social order, there are also other certain 

principles of policy to be followed by the State and do have an effect on education matters in the 

way of enhancing or in the opposite hindering enjoyment of the right to education, e.g.; 

development of children in a free and healthy environment, affording opportunities and facilities 

aiming at both moral and material advancement.62Apart from this, the Indian State explicitly 

holds – among other national policies – a policy obligation to effectively guarantee the Right to 

Education for all of its citizens, within the means of its economic capacity.63 The effective 

 
62 Article 39 of the Constitution of India goes as follows; “The State shall, in particular, direct its policy towards 

securing— (a) that the citizens, men and women equally, have the right to an adequate means of livelihood; (b) that 

the ownership and control of the material resources of the community are so distributed as best to subserve the 

common good; (c) that the operation of the economic system does not result in the concentration of wealth and 

means of production to the common detriment; (d) that there is equal pay for equal work for both men and women; 

(e) that the health and strength of workers, men and women, and the tender age of children are not abused and that 

citizens are not forced by economic necessity to enter avocations unsuited to their age or strength; [(f) that children 

are given opportunities and facilities to develop in a healthy manner and in conditions of freedom and dignity and 

that childhood and youth are protected against exploitation and against moral and material 

abandonment.]”.available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-

text, (Visited on 10.10.2019) 
63 Article 41 of the Constitution of India goes as follows; “The State shall, within the limits of its economic capacity 

and development, make effective provision for securing the right to work, to education and to public assistance in 

https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text
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protection may potentially concern the access or/and the quality of the public service offered. 

However, effective protection is by specific constitutional expression correlated with; a) 

provision of early childhood care and education for all children until they complete the age of 

six years,64 b) provision for free and compulsory education for all children until they complete 

the age of fourteen years.65 

It would be of great interest to shed light upon a constitutional provision of national policy 

character that aims simultaneously to social cohesion and national inclusion. In fact, there exists 

a provision in the texts towards the promotion of educational and economic interests of 

Scheduled Castes, Scheduled Tribes, and other weaker sections.66 

 

EDUCATION PROVIDED BOTH IN TERMS OF A FEDERAL UNION AND 

DECENTRALIZED GOVERNANCE 

 

Education Provided at the Federal (Union) Level 

Education lies first and foremost as the subject-matter of the laws made by Parliament at a Union 

level and by the Legislatures of States. That is to say, the education theme is being included at 

the same within the following law-making list agendas; a) “Union list - I”, b) “Concurrent list - 

II” and c) “State list - III”.67 

 
cases of unemployment, old age, sickness and disablement, and in other cases of undeserved want”.available 

at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
64 Art. 45 shall stand substituted by the Constitution (Eighty-sixth Amendment) Act, 2002, s. 3 (which is yet not in 

force, date to be notified later on) as — “45. Provision for early childhood care and education to children below the 

age of six years.—The State shall endeavour to provide early childhood care and education for all children until 

they complete the age of six years”.available at:https://www.india.gov.in/my-government/constitution-

india/constitution-india-full-text,(Visited on 10.10.2019) 
65 Article 45 of the Constitution of India goes as follows; “[45. The State shall endeavour to provide, within a 

period of ten years from the commencement of this Constitution, for free and compulsory education for all children 

until they complete the age of fourteen years.]”.available at:https://www.india.gov.in/my-government/constitution-

india/constitution-india-full-text, (Visited on 10.10.2019) 
66 Article 46 of the Constitution of India goes as follows; “The State shall promote with special care the educational 

and economic interests of the weaker sections of the people, and, in particular, of the Scheduled Castes and the 

Scheduled Tribes, and shall protect them from social injustice and all forms of exploitation”.available 

at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
67 Article 246 of the Constitution of India goes as follows; “(1) Notwithstanding anything in clauses (2) and (3), 

Parliament has exclusive power to make laws with respect to any of the matters enumerated in List I in the Seventh 

Schedule (in this Constitution referred to as the “Union List”). (2) Notwithstanding anything in clause (3), 

Parliament, and, subject to clause (1), the Legislature of any State 1 *** also, have power to make laws with respect 

to any of the matters enumerated in List III in the Seventh Schedule (in this Constitution referred to as the 
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For instance, the Union list includes; “Co-ordination and determination of standards in 

institutions for higher education or research and scientific and technical 

institutions”,68“Institutions for scientific or technical education financed by the Government of 

India wholly or in part and declared by Parliament by law to be institutions of national 

importance”.69Additionally to the above, the Union list also explicitly is connected to “Union 

agencies and institutions for — (a) professional, vocational or technical training, including the 

training of police officers; or (b) the promotion of special studies or research; or (c) scientific or 

technical assistance in the investigation or detection of crime”.70 

At a level of co-existing (federal and state) powers– shall this neologism be accepted – the 

“Concurrent List” includes; “Education, including technical education, medical education, and 

universities, subject to the provisions of entries 63, 64, 65 and 66 of List I; vocational and 

technical training of labor”.71 

As a result, we discern legislative power to remain reserved to the Union as long as it concerns 

matters relating to universities and university matters being considered of national importance. 

On the other hand, the “State List” includes its exclusive character, merely agricultural 

education; “Agriculture, including agricultural education and research, protection against pests 

and prevention of plant diseases”. 

Lastly, in case of inconsistency between laws made by Parliament and laws made by the 

Legislatures of States, regarding in specific educational affairs in terms of the Concurrent List, 

then either the laws adopted by the Parliament or the state laws reserved for the consideration of 

the President and having been received his assent, prevail in the State concerned.72 

 
“Concurrent List”). (3) Subject to clauses (1) and (2), the Legislature of any State 1 *** has exclusive power to 

make laws for such State or any part thereof with respect to any of the matters enumerated in List II in the Seventh 

Schedule (in this Constitution referred to as the “State List”). (4) Parliament has power to make laws with respect 

to any matter for any part of the territory of India not included 2 [in a State] notwithstanding that such matter is a 

matter enumerated in the State List”.available at:https://www.india.gov.in/my-government/constitution-

india/constitution-india-full-text, (Visited on 10.10.2019) 
68 See Seventh Schedule, at clause 66, with concern to the relevant list. 
69 See Seventh Schedule, at clause 64, with concern to the relevant list. 
70 See Seventh Schedule, at clause 65, with concern to the relevant list. 
71 See Seventh Schedule, at clause 25, with concern to the relevant list. 
72 Article 254 of the Constitution of India goes as follows; “(1) If any provision of a law made by the Legislature of 

a State is repugnant to any provision of a law made by Parliament which Parliament is competent to enact, or to 

any provision of an existing law with respect to one of the matters enumerated in the Concurrent List, then, subject 

to the provisions of clause (2), the law made by Parliament, whether passed before or after the law made by the 

https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text
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Education Provided in Terms of Decentralized Governance 

“Panchayat” means an institution of self-government for the rural areas in India.73 According to 

article 243B of the Constitution, there shall be constituted in every State, Panchayats at the 

village, intermediate and district levels.74 

Subject to the provisions of this Constitution, the Legislature of a State may, by law, endow the 

Panchayats with such powers and authority as may be necessary to enable them to function as 

institutions of self-government. The devolution of powers and responsibilities upon Panchayats 

may as well include auto-administration regarding Education, including primary and secondary 

schools.75 

As it regards urban areas in India, the institution of municipalities does contain also an 

autonomy76 regarding educational affairs. Indeed, legislative attribution of powers to the former 

 
Legislature of such State, or, as the case may be, the existing law, shall prevail and the law made by the Legislature 

of the State shall, to the extent of the repugnancy, be void. (2) Where a law made by the Legislature of a State 1 *** 

with respect to one of the matters enumerated in the Concurrent List contains any provision repugnant to the 

provisions of an earlier law made by Parliament or an existing law with respect to that matter, then, the law so 

made by the Legislature of such State shall, if it has been reserved for the consideration of the President and has 

received his assent, prevail in that State: Provided that nothing in this clause shall prevent Parliament from 

enacting at any time any law with respect to the same matter including a law adding to, amending, varying or 

repealing the law so made by the Legislature of the State”.available at:https://www.india.gov.in/my-

government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
73 Art. 243 of the Constitution of India.    
74  Article 243B of the Constitution of India goes as follows; “(1) There shall be constituted in every State, 

Panchayats at the village, intermediate and district levels in accordance with the provisions of this Part. (2) 

Notwithstanding anything in clause (1), Panchayats at the intermediate level may not be constituted in a State 

having a population not exceeding twenty lakhs”. available at:https://www.india.gov.in/my-

government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
75 Article 243G of the Constitution of India goes as follows; “Subject to the provisions of this Constitution, the 

Legislature of a State may, by law, endow the Panchayats with such powers and authority as may be necessary to 

enable them to function as institutions of self-government and such law may contain provisions for the devolution of 

powers and responsibilities upon Panchayats at the appropriate level, subject to such conditions as may be specified 

therein, with respect to— (a) the preparation of plans for economic development and social justice; (b) the 

implementation of schemes for economic development and social justice as may be entrusted to them including those 

in relation to the matters listed in the Eleventh Schedule”. The Eleventh Schedule refers to its 17th clause as follows; 

“Education, including primary and secondary schools”.available at:https://www.india.gov.in/my-

government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
76 Article 243W of the Constitution of India goes as follows; “Subject to the provisions of this Constitution, the 

Legislature of a State may, by law, endow— (a) the Municipalities with such powers and authority as may be 

necessary to enable them to function as institutions of self-government and such law may contain provisions for the 

devolution of powers and responsibilities upon Municipalities, subject to such conditions as may be specified therein 

with respect to— (i) the preparation of plans for economic development and social justice; (ii) the performance of 

functions and the implementation of schemes as may be entrusted to them including those in relation to the matters 

listed in the Twelfth Schedule; (b) the Committees with such powers and authority as may be necessary to enable 

them to carry out the responsibilities conferred upon them including those in relation to the matters listed in the 
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may as well include self-authority concerning the promotion of cultural, educational and 

aesthetic aspects.77 

As it refers to tribal communities, they are granted considerable self-autonomyincluding powers 

to make laws e.g. about educational matters78 and receive central government funds for social 

and infrastructure development.  

 

HANDLING THE CASE OF LINGUISTIC RIGHTS PROTECTION 

As it is regarded from within the concerned constitutional provisions, the Government should 

provide all citizens and especially the ones belonging to (linguistic) minorities with facilities for 

instruction in mother-tongue at the primary stage.79 Nevertheless, the promotion of the Hindi 

language as the main official shall remain the duty of the Union. It is because of that language 

declaring an aggregation character of all elements of the Indian composite culture. Under any 

circumstances, it is wishful intent of the Constitution that the official language of Hindi does 

creatively interact with the rest ones of the country, while preserving its core national identity.80 

 

 
Twelfth Schedule”.available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-

text, (Visited on 10.10.2019) 
77 The Twelfth Schedule refers to its 13rd clause as follows; “Promotion of cultural, educational and aesthetic 

aspects” .available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, 

(Visited on 10.10.2019) 
78 See for example the Sixth Schedule at paragraph 6, which goes as follows; “[6. Powers of the District Council to 

establish primary schools, etc.— (1) The District Council for an autonomous district may establish, construct, or 

manage primary schools, dispensaries, markets, 4 [cattle pounds], ferries, fisheries, roads, road transport and 

waterways in the district and may, with the previous approval of the Governor, make regulations for the regulation 

and control thereof and, in particular, may prescribe the language and the manner in which primary education shall 

be imparted in the primary schools in the district (…)”available at:https://www.india.gov.in/my-

government/constitution-india/constitution-india-full-text, (Visited on 10.10.2019) 
79 Article 350A of the Constitution of India goes as follows; “It shall be the endeavour of every State and of every 

local authority within the State to provide adequate facilities for instruction in the mother-tongue at the primary 

stage of education to children belonging to linguistic minority groups; and the President may issue such directions 

to any State as he considers necessary or proper for securing the provision of such facilities”.available 

at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, (Visited on 17.10.2019) 
80 Article 351 of the Constitution of India goes as follows; “It shall be the duty of the Union to promote the spread 

of the Hindi language, to develop it so that it may serve as a medium of expression for all the elements of the 

composite culture of India and to secure its enrichment by assimilating without interfering with its genius, the forms, 

style and expressions used in Hindustani and in the other languages of India specified in the Eighth Schedule, and 

by drawing, wherever necessary or desirable, for its vocabulary, primarily on Sanskrit and secondarily on other 

languages”.available at:https://www.india.gov.in/my-government/constitution-india/constitution-india-full-text, 

(Visited on 17.10.2019) 
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CONCLUDING REMARKS 

It is preferable to conclude with a judicial statement derived from Supreme Court of India case 

Ashoka Kumar Thakur vs Union Of India & Others (2008, par. 121), citing about both the 

inclusiveness and fundamentality of the right in concern;  

“The most important fundamental right may be Article 21A, which, in the larger interest 

of the nation, must be fully implemented. Without Article 21A, the other fundamental 

rights are effectively rendered meaningless. Education stands above other rights, as 

one's ability to enforce one's fundamental rights flows from one's education. This is 

ultimately why the judiciary must oversee Government spending on free and compulsory 

education”. 

 

 

 

 

 

 

 

 

 

 

 

 

 



III. THE PARIS AGREEMENT AND UN GUIDING PRINCIPLES ON BUSINESS AND 

HUMAN RIGHTS AS TOOLS FOR GLOBAL GOVERNANCE AND THE 

ENVIRONMENT 

 

NSOYUKA NWARWUI ELISABETH 

MASTER IN LAW, UNIVERSITY OF YAOUNDE II, SOA. CAMEROON 

ABSTRACT 

Global governance which is generally viewed as a movement or concept meant to handle global 

problems comes in this article as climate change and business-related activities are a global 

problem that is not only affecting one country but the world at large. First, this article examines 

the nexus between climate change, human rights and the environment and goes into further 

details with the two instruments by examining their roles or better stills their importance as tools 

for global governance. It however recognizes their loopholes, which makes it challenging for 

their proper implementation. It still however does not cancel their importance and the fact that 

these loopholes can always be covered by bringing up other legal instruments to complement 

them or better still giving them more legal backing especially the UNGPs which are just 

principles and are not legally binding. This article recognizes the fact that there is a global 

problem which is Climate change and which happens to be caused on the greater part by the 

emission of greenhouse gases through man-made activities like businesses, corporations, etc. 

This article, therefore, brings in the Paris Agreement and the United Nations guiding principles 

on Business and human rights, which govern these two concepts to view them as tools for global 

governance and the environment. 

 

 

 

 

 

 



INTRODUCTION 

In recent years, business activities have posed serious threats to human rights as it has caused 

human rights abuses through their effects on global governance and the environment. Business 

enterprises can profoundly affect the human rights of employees, consumers and communities 

wherever they operate. These impacts may be positive such as increasing access to employment 

or improving public services or negative such as polluting the environment, underpaying workers 

or forcibly evicting communities. For decades, local communities, national governments and 

international institutions have debated the responsibility of companies in managing these adverse 

impacts and the role of governments in preventing them. Business causes the emission of 

greenhouse gases, which have adverse effects not only to the human environment but to human 

health as well. 

The Paris agreement as well as the United Nations Guiding Principles on Business and Human 

rights can be used as tools to ensure global governance and secure the environment. This implies 

that Climate change and businesses directly affect human rights. They, therefore, affect global 

governance and the environment. Global governance and human rights have rarely been 

considered in relation to each other but combining these two perspectives can give a better 

understanding of global politics. 

The United States of America is said to be one of the countries with the highest emissions of 

GHG. This is why in 2005; the Inuit Circumpolar Council submitted a petition to the Inter- 

American Commission on Human rights, claiming that the United States’ failure to reduce 

greenhouse gas emissions violated the rights of the Inuit people81Even though this petition was 

rejected, it offered the first official accounts of the linkages between human rights and climate 

change. This led to the negotiations and adoption of the Paris agreement 10years later in 2015. 

The Paris Agreement confirms the international community’s recognition that human rights 

obligations apply in the context of climate change. 

The Paris agreement, which was, adopted in 2015 marks a dramatic breakthrough in multilateral 

climate negotiation. Anne Marie Slaughter hailed it as “a model for effective global governance 
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in the 21st century”. Indeed, the Paris agreement embodies a new, more flexible governance 

approach; a hybrid of hard, soft and non-law, bottom-up and top-down mechanisms. Summarily, 

the Paris Agreement: Represents a fundamental shift away from the top-down governance model 

of its predecessor, the Kyoto protocol. The Paris Agreement is an experiment in a hybrid, more 

flexible approach to global cooperation combining bottom-up mechanisms of national target 

setting with top-down oversite and stock taking procedures. It is also the first climate change 

agreement covering 99% of global emissions.  

The agreement reflects a global consensus on the need to confine global temperature rises to well 

below 2 degrees Celsius and endeavoring to limit the increase to 1.5 degrees, which will help 

significantly to reduce the risk and impacts associated with climate change.The UN guiding 

principles on business and human rights was developed by John Ruggie, the UN special 

representative for human rights, as an instrument consisting of 31 principles implementing the 

United Nations protect, respect and remedy framework on the issue of human rights and 

transnational corporations and other business enterprises. It provided the first global standard for 

preventing and addressing the risk of adverse impacts on human rights, linked to business 

activity and continues to provide the internationally accepted framework for enhancing standards 

and practice regarding business and human rights.  

The United Nations Human rights Council unanimously endorsed the guiding principles on 

business and human rights in June 2011. The former special representative bases these principles 

on 6 years of work. They include in-depth research, extensive consultations with businesses, 

governments, civil society, affected individuals and communities, lawyers investors and other 

stakeholders and the practical road-testing proposals. The UNGPs are built on 3 pillars “protect, 

respect and remedy framework” which carries preventive and remedial measures. The United 

Nations High Commissioner for human rights welcomed this framework which set “ both new 

and clear benchmark and represents an important milestone in the evolving understanding of 

human rights in our societies… clarity about the baseline expectations of business with regard to 

human rights is the first important step towards developing appropriate and effective responses 

to such problems. 82 The effective enforcement of corporate obligation depends firstly, on 
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integrating traditionally clashing fields, human rights protection on the one hand and business 

governance on the other hand. This is achieved by the UN Guiding principles by merging the due 

diligence notion applied to international human rights law with the due diligence notion applied 

to corporate governance practice. Secondly, it depends on the fact that states still play a crucial 

role in legal mechanisms aspiring to enforce human rights corporate responsibility.83 

1. Pillar to protect: States have a duty to protect against human rights abuses by third parties 

including businesses through policies, regulation, legislation and effective enforcement 

2. Pillar to respect: Business enterprises have an independent responsibility to respect human 

rights: that is, to avoid people’s human rights being harmed through their activities or business 

relationships and to address harms that do occur. 

3. Pillar to Remedy: Where individual human rights have been harmed, they should have access to 

an effective remedy and both states and enterprises have a role to play in enabling this to occur. 

 

The UNGPs encompass all internationally recognized rights and apply to all stages and business 

enterprises. They do not by themselves create new legally binding obligations but derive their 

normative force through their endorsement by states and support from other key stakeholders 

including the business itself. Yet elements of them have been incorporated into binding 

regulation and law.84The diagram below illustrates this framework and its implementation. 
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DEFINITION OF TERMS 

Global Governance 

There is currently no globally accepted definition for global governance. However, different 

authors have brought some definitions of global governance that can be defined as a movement 

towards political cooperation among transnational actors aimed at negotiating responses to 

problems that affect more than one state or region. 85 

According to Goldin, global governance is a concept that provides an ordered rule and collection 

action through institutions and processes which seek to manage global problems. Global implies 

that they transcend national and regional borders and involve many countries.86 According to 

Paris R, it is not a global government, there is no top-down, hierarchical structure of authority, 

rather, it involves a number of players who adhere to the rules of the game such as, non-

governmental organizations, intergovernmental organizations and multinational firms. In this 

context, rules of the game refer to basic norms of political legitimacy, war and peace and 

commerce.87In other words, the process of global governance, including international summits, 

decision-making, and decision application adhere to these basic norms. 

 

Human Rights 

Human rights can be defined as those basic rights and freedoms that belong to every person in 

the world from birth until death. They apply regardless of where you are from, what you believe 

or how you choose to live your life.88They can never be taken away although they can sometimes 

be restricted for example if a person breaks the law or in the interests of national security. These 

basic rights are based on shared values like dignity, fairness, equality, respect and independence. 

These values are defined and protected by the law, and the Universal Declaration of Human 

rights globally protects rights. 

Environment 
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at:https://www.ethicsandinternationalaffairs.org/20/governance-power-politics-back-basics/ 
88Universal Declaration of Human Rights, 1948, Article 1 



Giving an exact definition of the environment is not an easy task as most treaties, declarations, 

codes of conduct, guidelines, etc. do not attempt to define it directly. This is because it is 

difficult both to identify and to restrict the scope of such an ambiguous term, which could be 

used to encompass anything. However, some treaties and other instruments define the 

environment in different ways considering the subject matter they want to address. According to 

Tsegai and Merhatbeb, the word environment is derived from the ancient French word 

“environment” which means to encircle. According to him, the environment can include the 

aggregate of natural, social and cultural conditions that influence the life of an individual or 

community.89 Geographically environment can refer to a limited area or encompass the entire 

planet including the atmosphere and stratosphere.90 

The 1972 Stockholm Conference on the Human Environment (UNCHE) merely referred 

obliquely to man’s environment adding “both aspects of man’s environment, the natural and 

man-made are essential for his well-being and enjoyment of basic human rights” 

The 1992 Rio Declaration on Environment and Development refers at many points to 

environmental needs, environmental protection and environmental degradation, etc. but does not 

identify what these include. It however eschews the term entirely in principle 1, declaring instead 

that human beings are entitled to a healthy and productive life in harmony with nature. 

The Council of Europe Convention on Civil Liability for Damage Resulting from activities 

dangerous to the environment defines the environment as including, “ natural resources both a 

biotic and biotic, such as air, water, soil, fauna and flora and the interaction between the same 

factor: property which forms part of the cultural heritage; and the characteristic aspects of the 

landscape.” 

THE NEXUS BETWEEN CLIMATE CHANGE, HUMAN RIGHTS & THE 

ENVIRONMENT: THE ROLE OF BOTH INSTRUMENTS AS TOOLS FOR GLOBAL 

GOVERNANCE AND THEENVIRONMENT 

Nexus between Climate Change, Human Rights and the Environment 

The world is in the midst of an unprecedented environmental crisis due to human activities 

causing pollution, extinction and climate change. The most pressing environmental risk is 
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climate change, which not only exacerbates air pollution and biodiversity loss but also multiplies 

a broad range of risks leading to negative impacts on billions of people.91The Paris agreement 

and the United Nations guiding principles on business and human rights are legal instruments 

that can be used as interdependent tools to handle issues of climate change caused by human 

activities. 

The Paris agreement on climate change set a remarkable precedent for the speed of entry into 

force of a global treaty. Early instruments such as the United Nations framework convention on 

climate change and the Kyoto protocol brought some solutions but did not completely solve the 

problem of the global commons. The UNFCCC as the first climate change instrument only partly 

solved the climate change problems. It however defined the problem and set out some global 

goals. It included the burden-sharing principle, common but differentiated responsibilities and 

respective capabilities known as the CBDR but more correctly CBDR-RC to give full weight to 

respective capabilities. While the convention this is not expressed in state-specific or quantified 

obligations unlike the treaties on ozone or acid rain, which had been seen as models. 

Secondly was the Kyoto protocol, which came closer to satisfying the goals to handle climate 

change through a collective but not global goal, quantified, country-specific commitments and a 

compliance mechanism with sanctions. 

Unfortunately, it only applied to annex 1 country. It was intended as a first step with 

industrialized countries taking the lead. However, it was adopted without a clear route towards 

expanding the number of parties with commitments so it could not achieve the core objective of 

the convention. The Paris agreement however covered some loopholes given the formidable 

obstacle that neither the United States nor China could accept legally binding obligations, there 

was little prospect that a fully universal climate regime could replicate the Kyoto protocol. 

 

The Role of the Paris Agreement in Global Governance and the Environment and 

Challenges involved 

The Paris agreement as a tool for global governance and the environment is a bridge between 

today’s policies and climate neutrality before the end of the century. This instrument has as main 

objective to reduce gas emissions and to ensure the increase in global average temperatures to 
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well below 2° C above pre-industrial levels and to aim at limiting the increase to 1.5° C since 

this would significantly reduce risks and the impacts of climate change. Countries as a 

contribution to the objectives of the agreement have submitted comprehensive national climate 

action plans (nationally determined contributions, NDCs).92Though they are not yet enough to 

reach the agreed temperature objectives, the agreement traces a way to further action. 

 

Governments due to the Paris agreement have agreed to come together every 5years to assess the 

collective progress towards the long-term goals and inform parties in updating and enhancing 

their nationally determined contributions. They also agreed to report to each other and the public 

on how they are implementing climate action to track progress towards their commitments under 

the agreement through a robust transparency and accountability system. Governments also 

agreed to strengthen societies’ ability to deal with the impacts of climate change and to provide 

continued and enhanced international support for adaptation to developing countries. 

 

The Paris Agreement recognizes the importance of averting, minimizing and addressing loss and 

damage associated with adverse effects of climate change.  It acknowledges the need to 

cooperate and enhance the understanding, action and support in different areas such as early 

warning systems, emergency preparedness and risk insurance. The Paris agreement also 

recognizes the role of non-party stakeholders in addressing climate change, including cities, 

other sub national authorities, civil society, the private sector and others. They are invited to; 

• Scale-up their efforts and support actions to reduce emissions, 

• Build resilience and decrease vulnerability to the adverse effects of climate change 

• Uphold and promote regional and international cooperation. 

This instrument provides for an “enhanced transparency framework” to help track progress on 

mitigation and adaptation action as well as on financial, technology and capacity-building 

support for developing countries. It also builds-in a number of processes for collective oversight 

of progress made on long-term goals. By combining NDCs as well as transparency and review, 

the Paris agreement recognizes and attempts to guard against the risks of purely national and 

short-term approaches. As transparency, trust and confidence building, the intention is that 

countries will be more ambitious in the emissions reduction contributions they offer in each 
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successive round of NDCs confident that others are also doing the same. 

 

The preamble of the Paris agreement recognizes the interrelation between climate change and 

human rights. Human rights encompass a wide range such as; right to have shelter and access to 

clean water, food, and environment, etc. Global warming is likely to lead to a 2.7 to 3-degree 

Celsius rise above pre-industrial levels (based on the current growth rates of emissions and 

despite the goals of the Paris agreement). This means crossing 2o Celsius that scientists deem the 

limit of safety beyond which impacts of a changing climate such as, drought, floods, heatwaves 

and sea-level rise are likely to become catastrophic and irreversible. Reflecting on the rights of 

individuals93 while addressing climate change ensures planning to address vulnerability accounts 

for the rights of indigenous people and local communities as well as climate migrants. The 

inclusion of the rights of vulnerable people, including climate migrants in the agreement ought to 

facilitate the provision of legal protection to the climate-displaced community.94 A section in the 

agreement solely addresses the loss and damage associated with the adverse effects of climate 

change; it calls for providing support to vulnerable populations by strengthening early warning 

systems and emergency preparedness among matters. 

 

 

Challenges in Implementing the Paris Agreement as a Tool for Global Governance and the 

Environment 

Parties must overcome a number of challenges if the ambitious goals of the Paris agreement are 

to be realized. This can be done individually or through the transparency and review provisions 

of the agreement. 

Recent research shows that, none of the major world emitters (including US, China and the 

European Union) has made commitments calculated to align with limiting climate warming at 2o 

Celsius increase above pre-industrial levels. If these major emitters fail to enact stronger policy 

changes curtailing their emissions more significantly, specific parts of the world like eastern 

 
93Preamble of Paris Agreement, acknowledging that climate change is a common concern of human kind, parties 

should when taking action address climate change, respect, promote and consider their respective obligations on 

human rights. The right to health, the rights of indigenous peoples, local communities, migrants, children, persons 

with disabilities and people in vulnerable situations and the right to development as well as gender equality, 

empowerment of women and intergenerational equity. 
94MunjurulHannan Khan, CDKN’s country advisor Bangladesh reflects on the implications of Paris Agreement for 

developing countries in “Opinion: Paris agreement- opportunities and challenges for developing countries.” 



Northern America and Central Europe will experience periods of extreme temperatures. In many 

regions of the world, future extreme temperature events depend on the current and future carbon 

dioxide emissions reductions adopted by major emitters. For example, if the US fails to limit the 

country’s emissions, it will lead directly to extreme temperatures in places like Central Europe 

and Eastern North America.95 

The Paris agreement in its entirety is not a legally binding instrument hence; the parties have 

limited accountability for failure to fulfill their obligations. Therefore, developed countries may 

not provide adequate funding to implement mitigation and adaptation activities for ensuring 

climate-resilient development. This would pose a serious challenge for developing countries to 

pursue domestic mitigation and adaptation activities to address the adverse impacts of climate 

change. 

In addition, although the phenomenon of climate-related loss and damage was recognized in the 

agreement, the possibility of compensation for losses (that is, compensation to the affected 

peoples or countries) was not recognized. While the agreement has recognized the interrelation 

between human rights and climate change impacts, there are no obligations stated in the article to 

address the rights of the people vulnerable to displacement. 

Furthermore, it ensures environmental protection as it notes the importance of ensuring the 

integrity of all ecosystems including oceans and the protection of biodiversity, recognized by 

some cultures as “Mother Earth”96 Finally, the Paris agreement has a non-punitive nature which 

is a serious limiting factor in achieving the goal of limiting temperature increase to 1.5o Celsius. 

Parties should reach a further agreement by consensus on a fully legally binding framework with 

enforcement mechanisms for both pre-2020 and post 2020 climate action 

 

THE ROLE OF THE UNITED NATIONS GUIDING PRINCIPLES BUSINESS AND HUMAN RIGHTS AS 

A TOOL FOR GLOBAL GOVERNANCE AND THE ENVIRONMENT AND CHALLENGES INVOLVED 

 

The Role of UNGPs 

The UN human rights council unanimously endorsed the UNGPs in June 2011. Soon afterward, 
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ranges of international frameworks were updated to bring them into alignment with the UNGPs, 

including the OECD guidelines on multinational enterprises, the global reporting initiative 

framework and the ISO 26000. The UNGPs are based on the international bill of human rights 

and the International labor organization (ILO)’s Declaration on Fundamental Principles and 

Rights at work. They apply to all states and businesses regardless of size, sector, location, 

ownership, or structure and regardless of states’ ability and/or willingness to fulfill their own 

human rights obligations. 

 

The UNGPs have foundational and operational principles. The diagram below illustrates their 

implementation 

1. Foundational Principles 

The responsibility of the state to protect and respect human rights implies that business 

enterprises; 

• Should avoid causing or contributing to adverse human rights impacts through their own 

activities and address such impacts when they occur, 

• Should seek to prevent or mitigate adverse human rights impacts that are linked directly 

to their operations, products or services by their business relationships, even if they have 

not contributed to those impacts. 

Business enterprises maybe involved with adverse human rights impacts either through their own 

activities or because of their business relationships with other parties. Principle 19 of the UNGPs 

further elaborates on the implications for how business enterprises should address these 

situations.97  For the purpose of the guiding principles, a business enterprise’s activities are 

understood to include both actions and omissions and its business are understood to include 

relationships with partners, entities in its value chain and any other non-state or state entity 

directly linked to business operations, products or services. 

 

2. Operational Principles 

As the basis for embedding their responsibility to respect human rights, enterprises should 

express their commitment to meet this responsibility through a statement of policy that: 

 
97Principle 19 “In order to prevent and mitigate adverse human rights impacts, business enterprises should integrate 

the findings from their impact assessment across relevant internal functions and processes and take appropriate 

action.” 



• Is approved at the most senior level of business enterprises; 

• Is informed by relevant internal and/or external expertise; 

• Stipulates the enterprise’s human rights expectations of personnel, business partners and 

other parties directly linked to its operations, products or services, 

• Is publicly available and communicated internally and externally to all personnel, 

business partners and other relevant parties. 

• It is reflected in operational policies and procedures necessary to embed it through the 

business enterprise. 

Where business enterprises identify that they have caused, contributed, or contributed to adverse 

impacts, they should provide for or cooperate in their remediation through legitimate processes. 

Even with the best policies and practices, a business enterprise may cause or contribute to 

adverse human rights that it has not foreseen or been able to prevent where business enterprise 

identifies such a situation, whether through its human rights, due diligence process or other 

means. Its responsibility to respect human rights requires active engagement in remediation, by 

itself or in cooperation with other actors. Operational level grievance mechanisms for those 

potentially impacted by business enterprise’s activities can be one effective means of enabling 

remediation when they meet certain core criteria as set out in principle 31. Where adverse 

impacts have occurred that the business enterprise has not caused or contributed to, but which are 

directly linked to its operations, products or services by a business relationship, the responsibility 

itself does not require that the enterprise provides for remediation, though it may take a role in 

doing so. Some situations where crimes are alleged typically require cooperation with judicial 

mechanisms. 

 

Challenges of UNGPs as a tool for global governance and the environment 

The United Nations Guiding Principles on Business and Human rights also comes with some 

loopholes, which makes it less a tool for global governance and the environment. Firstly, one 

criticism of the guiding principles bearing in mind that they are of course not a silver bullet is 

that they lack any enforcement mechanism, they are not legally binding but merely provide 

advice to states and companies and like any advice, those to whom it is directed can essentially 

take it or leave it. The guiding principles themselves make it clear they do create “new 



international obligations”. It is imperative however that there should be an international treaty on 

business and human rights or better still, some greater legal underpinning to the guiding 

principles. 

Secondly, states do not take them seriously by engaging with them meaningfully and give effect 

to them in national law and policy. This is critical because it has a knock-on effect on the actions 

of companies. There is very real ignorance of the guiding principles amongst businesses and that 

this primarily stems from the lack of education by governments. Only a few states have produced 

national action plans on business and human rights.98 

In addition, lack of expert capacity as well as resources both financial and human is another 

factor impeding the proper implementation of UNGPs by states. It does not only affect the ability 

to develop policies it also affects effective implementation and monitoring, making it pointless to 

adopt specific laws. For example, in the area of environmental protection that requires 

environmental impact assessment, to ensure that the company’s activities will not cause adverse 

impacts on the local populations’ right to water. This is not possible when the public authorities 

are lacking funding to purchase the equipment necessary to verify contamination levels in the 

field, or are not able to employ sufficient numbers of staff to undertake such verification. 

Lastly, another factor impeding states to take meaningful action regarding UNGPs 

implementation is the fear of deterring foreign investment, lack of good governance and 

prevalence of corruption, as well as political limitations imposed by foreign governments or 

multilateral institutions. For example, if a country is competing with other countries in the region 

with cheap labor, efforts to ensure the respect of human rights in the context of business will 

entail an introduction or increase of the minimum wage. This in turn will make the country less 

competitive for potential investors. 

 

CONCLUSION 

Paris Agreement and the United Nations Guiding Principles on Business and Human Rights are 

tools for global governance as they handle the greatest crucial issues of the world today. That is, 

Climate change adverse effects, which are a great threat to the world, and the fact that businesses 

are the main cause of emissions in Greenhouse gases, which provoke a change in climate thereby 

affecting the environment and the livelihood of people. Affecting their rights and posing a threat 

 
98Shayne Darcy “Use of the guiding principles on business and human rights by the UN human rights machinery.” 



to ecosystems and biodiversity at large. They, however, have their loopholes which makes it 

challenging to completely view them as tools for global governance but these loopholes can 

however be covered by adding more legal backing to these two instruments or better still, 

implementing other legal instruments that can help cover these loopholes thereby complementing 

the Paris Agreement and the UNGPs 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


