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Preface 

Law is the reflection of the will and wish of the society. It is said that if you want to study any 

society, you have to study the laws enacted by that society and you come to know whether the 

society is developed or wild world. The law, though it is the product of the society is responsible 

for the social transformations. While law making is primarily a job of legislators, in common law 

system, courts play huge role in shaping and modifying the law of the land. No study of law in 

India could be complete without having mentioned the contributions made by the courts time to 

time. Needless to say that the Supreme Court of Indian and other High Courts have come out 

with several principles and doctrines which have paved way for new legislations.   

Keshvananda Bharti, Sunil Batra v. Delhi Administration, Vishakha v. State of Rajsthan, M.C. 

Mehta v. Union of India, Shah Bano, etc. are some examples of marvelous work done by the 

courts in India.  Be it Environmental Protection, Human Rights Protection or Uniform Civil 

Code the Courts in India have shown the real wisdom of being the guardians of people’s 

Fundamental Rights. 

With the new advancements in the field of science and technology, several issues relating to laws 

have triggered the minds of legal professionals. The legislative bodies and judicial organs have 

been giving new dimensions to the already known and established legal principles. 

This book is a sincere effort to stimulate, deliberate and initiate the positive change we desire to 

see in legal system. We appreciate the efforts of all our contributors for sharing their wisdom, 

conviction and thoughts to set the stage for a larger debate in the society. We are also thankful to 

the members of Indian Society for Legal Research for their constant support and encouragement. 
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IMPLEMENTATION PROGRESS AND ISSUES WITH THE POLLUTER PAYS 

PRINCIPLE IN INDIA 

 

Harsh Mahaseth 

NALSAR, Hyderabad 

 

An environmental policy has been created which requires the polluter to bear the 

costs and responsibilities of the pollution and the externalities that are proximate in 

cause of it. This is the Polluter Pays Principle (PPP). In a purely free market one only 

faces their private costs; however, due to the externalities created there is an additional 

cost which is the environmental cost. Thus, the PPP is the idea of paying the total 

social cost of the act rather than only paying the private cost. It is a method of 

internalizing the externality. The two broad rationales behind the implementation of 

the PPP in the environmental jurisprudence include firstly, a penalty or fine to act as a 

discouragement and deterrent and secondly, to form compensation for the communities 

who have suffered damage due to pollution. 

Following the Stockholm Declaration of 1972, India has developed a wide range of 

laws for the protection of the environment such as the Water (Prevention and Control 

of Pollution) Act, 1974, the Air (Prevention and Control of Pollution) Act, 1981, the 

Environment (Protection) Act, 1986 and the Forest (Conservation) Act, 1980. In this 

light, it is pertinent to note that the PPP plays an important role in both national as 

well as international environmental policies.1Furthermore, it has been crucial in the 

judgments delivered by the Indian Courts, especially by the National Green Tribunal 

                                                             

1Margaret Rosso Grossman, Agriculture and the Polluter Pays Principle, Electronic Journal of Comparative Law, 

Vol,11.3 (December 2007). 
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(NGT) thereby becoming an integral part of the environmental jurisprudence of 

India.2 

The Principle evolved from the rule of ‘absolute liability’ which was laid down in the 

case of M.C. Mehta v. Union of India,3 where the Court had directed the polluters to pay 

a pollution fine which would be used to restore the living conditions and local 

environment of the affected place. This further evolved in the case of Indian Council for 

Environment-Legal Action v. Union of India (UOI) and Ors,4 where the court included the 

liability, compensation to the victims, arising out of the environmental degradation 

within the absolute liability for harm caused to the environment. The PPP was 

impliedly incorporated in this case as the Court held that under Section 3 and Section 

5 of the Environment (Protection) Act, 1986 the Court had the power to take 

measures for giving effect to such a principle. This was incorporated under the 1992 

Rio Summit under Principle 16 which stated that “the polluter should, in principle, bear the 

cost of pollution.”5 

Even though the Polluter Pays Principle has been judicially recognized in India, one 

does not seem to find its mention in the existing or upcoming legislations. Despite 

delivering landmark judgments within a short span of coming into existence, the 

Principle has not been properly implemented in India due to reasons such as absence 

of appropriate formula for determining the compensation, the sufficiency of the fines 

which have been imposed on the polluters, and the difficulty of identification of a 

‘polluter’ in numerous cases. The Court in the case of Vellore Citizens Welfare Forum v. 

Union of India and Ors,6held that the principle is governed under Article 48-A and 51-

                                                             
2Vellore Citizens Welfare Forum v. Union of India and Ors., AIR 1996 SC 2715. 

3M.C. Mehta v. Union of India, 1987 SCR (1) 819. 

4Indian Council for Environment-Legal Action v. Union of India (UOI) and Ors, (1996) 5 SCC 281. 

5 Rio Declaration on Environment and Development, UNEP, 

http://www.unep.org/documents.multilingual/default.asp?documentid=78&articleid=1163. 

6Vellore Citizens Welfare Forum v. Union of India and Ors., AIR 1996 SC 2715. 

http://www.unep.org/documents.multilingual/default.asp?documentid=78&articleid=1163
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A(g) of the Constitution of India and that this concept can be implied into the 

existing statutes.  

HISTORY OF THE PPP 

The first major reference to the PPP appeared 1972 in the OECD Guiding Principles 

Concerning International Economic Aspects of Environmental Policies. The PPP as a 

guiding principle across countries became necessary because some countries faced 

complaints by national firms about rising costs and a loss of international 

competitiveness following a national implementation of the PPP within their borders. 

The OECD Guiding Principles define the PPP as an instrument for "... allocating 

costs of pollution prevention and control measures".7 

The polluter should bear these costs in order to achieve and maintain an "... 

acceptable state of environment" which is determined by the public authorities. The 

OECD Guiding Principles also state that the PPP should "... not be accompanied by 

subsidies that would create significant distortions in international trade and 

investment." This weak or standard definition of the PPP neither requires polluters to 

bear the costs of accidental damages, nor do they have to pay for residual pollution.8 

This Principle was reaffirmed as a fundamental principle for the Member States 

during the 1974 OECD Council Recommendation on the Implementation of the 

Polluter-Pays Principle. The OECD initiative was the result of demands on 

governments and other institutions to introduce policies and mechanisms for the 

protection of the environment and the public from the threats posed by pollution in a 

                                                             
7 OECD Legal Instruments, Recommendation of the Council on Guiding Principles concerning 

International Economic Aspects of Environmental Policies,  Available at 

https://legalinstruments.oecd.org/en/instruments/4 

8 Available at webdomino1.oecd.org/horizontal/oecdacts.nsf/. 

https://legalinstruments.oecd.org/en/instruments/4
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modern industrialized society. The principle was subsequently endorsed in 1973 when 

the European Community (EC) adopted a program of action on the environment. 

Subsequently, an EC Council Recommendation (1975) provided that Member states 

should apply the PPP. It further provided that natural or legal persons must pay the 

price of such measures that are necessary to reduce or remove the pollution to meet 

the standards or equivalent measures lay down by public authorities. 

Although the EC Recommendation is not legally binding, unlike the OECD 

Recommendation, it encompasses many more issues with regards to the costs of 

environmental damage. The EC took another step in 1986 when it adopted the Single 

European Act regarding the environment, in which it stated that preventive action 

should be taken as a priority to rectify environmental damage at the source and the 

polluter shall be liable to bear the cost. This Act is legally enforceable. 

The PPP was also adopted in the ASEAN Agreement on Conservation on Nature and 

Natural Resources adopted in 1985. 

Through the lens of international law, the PPP is enshrined in Principle 16 of the Rio 

Declaration, which states that ‘the polluter should, in principle, bear the cost of 

pollution.’ The United Nations Conference on Environment and Development, 1992 

in Principle 15 incorporates this Principle. 

The range of costs to be borne by the polluter has expanded over time. In 1989, the 

OECD suggested extending the PPP in order to cover the costs of accident 

prevention and to internalize the environmental costs caused by accidents. In 2001, 

the OECD Joint Working Party on Agriculture and Environment stated that 

according to the PPP, "... the polluter should be held responsible for environmental damage caused 

and bear the expenses of carrying out pollution prevention measures or paying for damaging the state 
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of the environment where the consumptive or productive activities causing the environmental damage 

are not covered by property rights."9 

Only one year later, the European Community followed the example of the OECD 

Principles from 1972 by adopting the first Environment Action Programme (EAP). 

Since 1987, the PPP has been part of European Law. It is included in Article 174 of 

the EU Treaty (1997). Since 1990, when the International Convention on Oil 

Pollution Preparedness, Response and Co-operation was agreed upon by the 

International Maritime Organization (IMO), the PPP has been acknowledged as a " 

...general principle of international environmental law." In 1992, the Rio Declaration 

(UNCED) included the PPP in Principle 16: "National authorities should endeavour 

to promote the internalisation of environmental costs and the use of economic 

instruments, taking into account the approach that the polluter should, in principle, 

bear the cost of pollution with due regard to public interest and without distorting 

international trade and investment."10 

INDIA AND ITS IMPLEMENTATION OF THE PPP 

Statutory Provisions 

Article 48A and 51A of the Constitution of India comprise of the constitutional 

mandate to protect and improve the environment. 

Article 48(A): Protection and improvement of environment and safeguarding of 

forests and wild life. - The State shall endeavour to protect and improve the environment and to 

safeguard the forests and wild life of the country. 

                                                             
9 The Encyclopedia of Earth, Polluter Pays Principle, Available at www.eoearth.org/article/Polluter_pays_principle. 

10 Jan Stenis, The Polluter-Pays Principle and its Environmental Consequences for Industrial Waste Management, 

Environment, Development and Sustainability, Vol. 4 Issue 4, 2002, Available at 

www.springerlink.com/index/MN1GK731450477U5.pdf 

http://www.eoearth.org/article/Polluter_pays_principle
http://www.springerlink.com/index/MN1GK731450477U5.pdf
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Article 51A (g): To protect and improve the natural environment including forests, lakes, rivers 

and wild life, and to have compassion for living creatures. 

There are several enactments that protect the deal with the subject matter i.e. The 

Water (Prevention and Control of Pollution) Act, 1974, The Air (Prevention and 

Control of Pollution) Act, 1981 and the Environment Protection Act 1986. These 

Acts prohibit the disposal of polluting matters in their respective bodies.  

The Water Act provides for the constitution of the Central Pollution Control Board 

and the State Pollution Control Boards by various State Governments and the 

restriction on discharging effluents without obtaining the consent from the Board. 

Prosecution and penalties have been provided which include sentence of 

imprisonment.  

The Air Act also provides for the Central Pollution Control Board and the State 

Pollution Control Boards to perform the powers and functions under this Act as well. 

The Boards aim to improve the quality of the air and to prevent, control and abate air 

pollution in the country.  

The Public Liability Insurance Act of 1991 entails a mandatory duty of all the industries to 

get an insurance which is collected under the ‘Environment Relief Fund’ which shall 

be made payable to the victims, by way of relief, of industrial accidents or disasters. 

This relief will not be a bar to file a case for compensation separation. Similarly, The 

National Environmental Tribunal Act, 1995 provides for compensation to 

victims on the ground of any damage to the environment with such an amount 

being remitted to the authority specified under section 7-A (3) of the Public Liability 

Insurance Act, 1991 for being credited to the Environmental Relief Fund. 

Looking at the above mentioned constitutional and statutory provisions the polluter 

pays principle has become a part of the environmental law of the country. 
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Even if it is not so the PPP has become a part of Customary International Law. As 

such there should be no difficulty in accepting it as a part of the domestic law of the 

country. It is an accepted proposition that if Customary International Law is not 

contrary to the municipal law then it is deemed to be incorporated in to the domestic 

law and shall be followed by the Courts of Law.  To support this reference can be 

taken from Justice H.R. Khanna's opinion in Addl. Distt. Magistrate Jabalpur v. Shivakant 

Shukla,11  the Jolly George Varghese's case,12 or the Gramophone Company's case.13 

The Supreme Court 

The PPP has been incorporated as part of Indian Environmental Law regime through 

the various judgments by the Indian judiciary.  

The PPP originally an international environmental law principle has been an integral 

part of the decisions made by the National Green Tribunal of India in the past 

decade. However, in the previous decades this principle was still present in the cases 

heard before the High Courts and Supreme Courts. Through a special kind of writ 

petition called ‘Public Interest Litigation (PIL)’ cases were filed before the High 

Courts and Supreme Court dealing with matters of environmental pollution, 

maintenance of heritage and culture, forest, wildlife and other matters of public 

importance.  

The development of PIL in India brought forth the interpretation of the right to life 

to also include the right to a healthy environment. With this international 

environmental law principles were included within judicial decisions.  

                                                             
11MANU/SC/0062/1976 

12MANU/SC/0014/1980 

13MANU/SC/0187/1984 
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In the year 1986 the Supreme Court of India inexplicitly applied the PPP in the case 

of M.C. Mehta v. Union of India. The significance of the judgment lies in the Court’s formulation 

of a principle which measures the liability of the industry engaging in ‘hazardous or inherently 

dangerous activities’. Such measure must be correlated to the magnitude and capacity 

of the enterprise. The Court came up with an innovative remedy for the Oleum Gas 

Leak which was the indirect recognition and application of the PPP. 

The PPP was first explicitly applied in the case of Indian Council for Enviro-Legal Action 

v. Union of India, where the Court declared that the polluter is liable to pay the cost of the 

individual sufferers as well as the cost for the damaged environment and the cost for reversing it back. 

In this case, there was a discharge of toxic sludge into the open compound which 

flowed through a canal across an entire area causing the river water and underground 

water to get contaminated affecting the nearby village of Bicchari. This also led to the 

infertility of the nearby fields due to which a mass migration subsequently took place. 

The Court while delivering its judgment kept in mid the simpleness and practicality of 

the principle while also looking at the widespread havoc that had been created by 

hazardous and inherently dangerous activities. The Principle aims to hold such 

persons or institutions liable for activities.  

The aim of the Court was to compensate the victims for the losses caused by the 

pollution and also restore the environment to its earlier state. Such a judgment is seen 

to have been part of a process of ‘sustainable development’.  

The Supreme Court in the case of Vellore Citizens Welfare Forum v. Union of India 

reiterated and declared in unequivocal terms that both the precautionary principle and 

the polluter pays principle are part of the Indian Environmental Jurisprudence. These 

principles are accepted as part of our law of the land under Articles 21, 48-A and    

51-A(g) of the Constitution of India as part of our duty to protect and improve the 

environment and also protection of life and personal liberty. 



 
14 

This principle has been reiterated in several cases. In the case of M.C. Mehta v. Union 

of India, the Supreme Court reiterated and re-emphasized the PPP. In this case the 

Court ordered the industries that had contributed to the yellowing and decaying of the 

Taj Mahal to shift away from their failing to do which would entail the unconditional 

close downs of the said industries. The Court even recognized the workers of the said 

industries as victims and ordered economic security of them and also entitlement of 

certain rights and benefits from the erring industries. 

The National Green Tribunal 

A pursuant development was that of the establishment of the National Green 

Tribunal (NGT) under the NGT Act, 2010. Under Section 16 of the NGT Act the 

NGT has jurisdiction over all civil cases with a substantial question relating to the 

environment. Therefore, the NGT has jurisdiction over cases that pertain to the Air 

Act, 1981, the Water Act, 1974, the Forest Act, 1927, the Environment Protection 

Act, the Biological Diversity Act, 2002 and the Public Liability Insurance Act, 1991. 

Section 20 of the NGT Act states, “the Tribunal shall, while passing any order or decision or 

award, apply the principles of sustainable development, the precautionary principle and the polluter 

pays principle.” 

In the case of Hindustan Coca Cola Beverages Pvt. Ltd v. West Bengal Pollution Control 

Board,14 a stringent application of the PPP was seen against one of the biggest bottling 

and beverage company in India where the NGT held that a “polluting industry” must 

bear the costs for abatement of the pollution and they were “bound to compensate”. 

The NGT held that the costs of damage and reparation are to be given to the West 

Bengal Pollution Control Board and that the WBPCB would carry out the restoration 

                                                             
14 Principal Bench, Appeal No. 10 of 2011 
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of the environment.  The NGT has in several judgments dealt with this Principle and 

its implementation in India.15  

The NGT in a case regarding water pollution in the river Yamuna ordered every 

household to pay a minimum environment compensation amount of INR 100, with 

the charge to be directly proportional to the water bill or the property tax paid by the 

household. This distorts the PPP as it has the citizens bear the burden of restoring the 

environment with no clear link between the “payer” and the pollution. This case 

diluted the difference between a tax and the PPP making it problematic. 16  Even 

without the judicial decisions it can be seen that there have been statutory regulations 

binding the PPP in India. 

DRAWBACKS OF THE PPP IN INDIA 

The PPP can be inconsistent with the principle of inter-generational equity. This 

principle implies that as a species, humans must share the environment with past, 

present and future members of the species, while also being beneficiaries, entitled to 

its use in the present.17 The Supreme Court in the case of Enviro-Legal Action v. Union of 

India, 18  held that the Parliament had enacted laws against pollution such as the 

Environment Protection Act, 1986 in order to “protect and preserve the environment 

and save it for the future generations.” The NGT is bound by the Supreme Court’s 

inclusion of this principle of inter-generational equity. However, an inconsistency 

between this principle and the PPP is possible. Reducing environmental damage, 

                                                             
15 Vanashakti&Anr. v. MPCB andOrs.,(Application No. 37 of 2013 (WZ)); M/s. NGT (SZ) Bar Association v. The 

ChiefSecretary, Govt. of Tamil Nadu and Ors. (Application No. 41 of 2015 (SZ)); PermaNandKhanta v. State of 

HimachalPradesh (CWP1480/2010); Vardhaman Kaushik and Ors. v. Union of Indiaand Ors. (Principal Bench, 
Application No. 21/2014); Sandip Kayasthav. Alandi Municipality and Ors. (Application No. 62 of 2015); Ashok 

Kajale and Ors v. Godavari BioRefineriesand Ors. (Application No. 68 of 2014). 

16Jain, A (2015). NGT bills Delhi householdsfora cleaner Yamuna. The Hindu (May 8, 2015) 

17Malik, T. (2015). The Evolution of the Concept of Inter-Generational Equity under the Indian Environmental 

Jurisprudence. International Journal of Multidisciplinary Research and Development, 2(10), 184–187. 

18(1996 (5) SCC 281) 
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harm to human health and loss of biodiversity, almost all of which are irreparable and 

cannot be restored to their original state, leads to a compromise on the principle of 

intergenerational equity. By awarding monetary compensation at the present, we do 

not account for the costs of degradation which are imposed on future generations, 

and whether monetary damages can sufficiently restore the damage at all. In the 

absence of strong enforcement mechanisms complementing environmental 

legislation, the PPP is capable merely of reducing the award to an operational cost 

within the revenue model of most polluting industries. 

A problematic feature of the PPP in India is the frequency with which it is applied 

against government bodies. When municipal authorities or boards or Ministries are 

complicit in acts of pollution, either by omission or commission of pollution, the 

damages that they pay under the ambit of the PPP are essentially costs that are born 

by the Exchequer, and therefore funded by taxes paid by citizens. When citizens 

receive these awards, if they are being paid by the State, then they are in essence, 

compensating themselves, subverting the entire purpose of the principle. Therefore, it 

is necessary for the NGT to increasingly impose personal liability on errant officers of 

the government who have contributed to acts of pollution, instead of deriving this 

amount from the State coffers. 

Another drawback, particularly in developing countries, is that the PPP has emerged 

in a form which is focused more on compensating victims of environmental tragedy 

than restoration of the ecology. Since these incidents involve an urgent need for 

monetary compensation, the principle is used to ensure compensation to victims. 

Typically, in the wake of an environmental mishap, the urgency of the circumstances 

drive government authorities to provide compensation  to the  affected  parties for 

actions of private parties; the State then acts in subrogation against the polluters 

recovering costs through different means like withdrawing permits required for 
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operation of the polluter. This transformation of direct liability into indirect liability 

results in a situation where fiscal revenues restrict the budget of the local 

governments. Yet, in an attempt to avoid litigation and adverse awards the authorities 

become more efficient in regulation and the prevention of environmental pollution in 

the first place.19 

Although the PPP has helped to mitigate the damage being caused to the 

environment to some extent, the provision remains an inadequate remedy as 

ambiguity persists regarding clear identification of the actual polluter. In legal 

terminology, a 'polluter' is someone who directly or indirectly damages the 

environment or who creates conditions relating to such damage. Clearly, this 

definition is so broad as to be unsupportive in many situations. The polluter may a 

part of the "production chain" and it is difficult to impose the liability on such 

polluter when the courts consider the parameters of extent and contribution of 

causing pollution. 

Moreover, under this principle, the amount of compensation to be charged for the 

restoration of the damage caused to the environment remains to be inadequate in 

comparison to the loss actually caused. More effective and unambiguous provisions 

with regards to the implementation of the PPP would prove to be beneficial. All of 

these problems make it difficult to implement the PPP as a guideline for 

environmental policy in developing countries.  

 

 

 

                                                             
19Faure, M. G. and Raja, A. V. (2010). Effectiveness of Environmental Public Interest Litigation in India: 

Determining the Key Variables. Fordham International Law Review, 21, 239–293. 
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CONCLUSION 

Some scholars find the potential in the PPP of ensuring sustainable development both 

in the North and South, if applied in appropriate ways. That polluters should pay the 

costs of dealing with their pollution reflects the most fundamental principles of 

economics, justice and responsibility. Thus, the rich not making adaptation resources 

available to the poor avoid remedying a global public bad. It needs to be understood 

by the major polluters that for reaching a fair outcome in promised climate finance, 

the question of fair allocation of costs must be addressed. Simon Caney reflecting the 

sentiments of the particularly vulnerable country citizens argues that a situation in 

which there are such widespread and enormously harmful effects on the vulnerable of 

this world is not acceptable.20 It is hoped that an efficient and equitable application of 

the PPP ex ante can redress the compounding situation. If not, the need for ex-post 

liability and compensation based on the no-harm principle and state responsibility will 

arise. This is already evident in the UNFCCC negotiations under the agenda item of 

Loss and Damage. 

Though the PPP is a legally well recognized principle both internationally and 

domestically its recognition is still very weak. The International Courts are not able to 

apply it easily as the content of the principle is still not uniform and static, with 

different interpretations making the application of it difficult in Courts. Within the 

Indian context, though the role of the Supreme Court has been phenomenal in 

applying this principle, a lack of statutory laws makes the situation ambiguous and 

thereby creating a massive loophole. There is a need to address these concerns by 

making legal recognition of the principle more concrete, both internationally and 

domestically. 

                                                             
20 Caney, Simon. “Cosmopolitan Justice, Responsibility and Climate Change.” Leiden Journal ofInternational Law 

18 (2005): 747–75. 
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INTRODUCTION 

Zero Plastic Waste is a philosophy that encourages the redesign of resources of life 

cycles so that all products are reused. The goal is for no trash to be sent 

to landfills, incinerators21, or the ocean. The process recommended is one similar to 

the way that resources are reused in nature. The definition adopted by the Zero Waste 

International Alliance (ZWIA)22is: 

Zero Waste: The conservation of all resources by means of responsible production, consumption, 

reuse, and recovery of all products, packaging, and materials, without burning them, and without 

discharges to land, water, or air that threaten the environment or human health. 

Zero Waste refers to waste management and planning approaches which emphasize 

waste prevention as opposed to end-of-pipe waste management 23 . It is a whole 

systems approach that aims for a massive change in the way materials flow through 

society, resulting in no waste. Zero waste encompasses more than eliminating waste 

through recycling and reuse, it focuses on restructuring production and distribution 

                                                             
21  An apparatus for burning waste material. 
22 An international alliance which promotes positive alternative to landfills and incineration. 
23“The end of waste: Zero waste by 2025”, elimination pledge by INDIA PIB(Press Information Bureau). 

https://en.wikipedia.org/wiki/Natural_resource
https://en.wikipedia.org/wiki/Reused
https://en.wikipedia.org/wiki/Landfills
https://en.wikipedia.org/wiki/Incinerators
https://en.wikipedia.org/wiki/Biomimetics
https://en.wikipedia.org/wiki/Recycling
https://en.wikipedia.org/wiki/Reuse
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systems to reduce waste24. Zero waste is more of a goal or ideal rather than a hard 

target 25 . Zero Waste provides guiding principles for continually working towards 

eliminating wastes. 

More than 15,000 tones of plastic waste are generated across India every day. An 

increasing fraction of this plastic waste is found in rural areas, as the reach of retail 

corporations and commercial organisation grows. The estimated 9.5 million tones of 

plastic released into the oceans each year, according to the international union for 

conservation of nature (IUCN)26. Plastic waste disposal methods in rural India are 

often basic and uniformed and further exacerbate the challenges. More than 400,000 

people around the world die annually from climate change-related causes. Plastic bags 

have a wide range of usability in our day to day lives. For instance, we use them to 

carry our foodstuffs from groceries shops; we also use them as gloves to do dirty 

chores or as knee pads while gardening. We also cover our plants with plastics bags to 

prevent from frosting at night. Basically, plastic bags can be improved to do so many 

things and are therefore very handy at home. The reason why plastic bags are so 

popular is because they are cheaper than eco-friendly bags. Furthermore, plastic they 

bags are waterproof and very convenient during rainy days. Whilst, there are many 

advantages we can accrue from using plastic bags, the reality of the matter is that they 

pose serious threats to us and the environment. One reason why plastic bags are bad 

for the government is that they practically take forever to decay.  

Plastics have a very low rate of degradation that it may take thousands of years for a 

small piece to disintegrate. It goes without saying therefore that since the first modern 

plastic bags were designed 1965 by the Swedish company27, cello-plast, virtually all the 

                                                             
24“Waste Management Practices: Literature review”. 
25“Transitioning to Zero Waste- What can local governments do NOW?” 
26 International Origination working in field of nature conservation. 
27 The first Swedish plastic called Isolit. 
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plastic bags are still in existence today. Manufactured from polyethylene 28  a high 

density plastic, these bags can withstand all weather conditions. 

Secondly, they contribute to climate change. All the polymers and compounds used in 

the creation of plastic bags such as polypropylene and polyethylene are derived from 

petroleum and natural gas. The process of exerting fossil fuel and then the processing 

it to produce plastic releases greenhouse gases in the atmosphere. This has resulted t 

degradation of the ozone layer, which has subsequently lead to global warming. It is 

also not economically viable to use non-renewable resources like petroleum and 

natural gas to produce a commodity that has a very short lifespan. Moreover, plastic 

bags pollute the environment. They pollute our land making them look ugly. And 

since they are very light, they are easily carried by wind and water to various places of 

earth. They lighter our pathways, fences, houses and trees and make them look ugly. 

All the plastic waste eventually ends up in the oceans and other water bodies. Look at 

the great pacific garbage patch29, which located between Hawaii and California. 

Naturally, thermal treatment methods can only be performed on thermoplastics. 

Thermosetting plastics are harder to recycle, but can be broken down using chemical 

and mechanical processes. Across the country, 80% of post-consumer plastic waste is 

thermoplastics, the remaining being thermosetting. 

Figure 2: 

                                                             
28Polyethylene is a member of the important family of the polyolefin resins. 
29Also described as the Pacific trash vortex, is a gyre of marine debris particles in the north central Pacific Ocean, 

Britannica. 
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Consumption of Plastics Per capita (kg/person) 

 

 

The production of plastic materials is done in more than 30,0002 units across India 

that are estimated to employ 4 million people30. Approximately 90% of these units are 

small and medium-sized enterprises, often producing low-grade plastics in 

unorganized and informal ways. It is particularly difficult to monitor and regulate 

production of plastics in these enterprises. 35% of plastic consumption is in 

packaging, and 23% is in building and construction. Other relevant categories are 

transport (8%), electronics (8%) and agriculture (7%). Consumption of plastics in 

consumer goods is growing at an alarming rate, and much of this growth is likely to be 

rooted in rural areas. 

ZERO WASTE HIERARCHY 

The “zero” waste hierarchy 31  describes a progression of polices and strategies to 

support the Zero Waste Systems, from highest and best to lowest use of materials. It 

                                                             
30swachh bharat mission report 2015. 
31Progression of policies and strategies to support the zero waste hierarchy, from highest and best to lowest use of 

materials. 
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is designed to be applicable to all audiences, from policy-makers to industry and the 

individual. It aims to provide more depth to the internationally recognized 3Rs 

(Reduce, Reuse, and Recycle); of waste management, this waste hierarchy is the 

guidance suggested for creating a sustainable life. You might be wondering as to how 

you can incorporate these principles in your daily life. They are not hard to 

implement. All you need is to bring asmall change in your daily lifestyle to reduce 

waste so that less amount of it goes to the landfill that can reduce your carbon 

footprint. 

Figure 2.1 Alternative Estimates for Municipal Solid Waste Generation 

Year Source Annual 

Generation(million 

tones) 

2017 Our estimate1 

Based on 450gm per capita daily generation and 

urban population of 440 million 

 

72 

2017 Our estimate 2 

Based on 400gm per capita daily generation and 

urban population of 440 million 

 

64 

2014-15 Central Pollution Control Board  52 

2014-15 Ministry of Urban Development 52 

2013-14 Task force on waste to energy, planning 

commission 

62 

 

As per Mussoorie Department of Natural Resources,“The three R’s – reduce, reuse and 

recycle – all help to cut down on the amount of waste we throw away. They conserve natural resources, 

landfill space and energy. Plus, the three R’s save land and money communities must use to dispose of 

waste in landfills. Siting a new landfill has become difficult and more expensive due to environmental 

regulations and public opposition”.  
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STATE LEGISLATION BANNING THE USE OF PLASTIC BAGS 

The Environmental Protection Act, 1986 32  is enforced by the Central Pollution 

Control Board and the numerous State Pollution Control Boards. It was enacted 

under Article 25333 of the constitution with a view to implementing the decisions of 

United Nation Conference on Human Environment. 

The National Green Tribunal established under the National Green Tribunal Act of 

2010 34  has jurisdiction over all environment cases dealing with a substantial 

environment question and acts covered under the water (Prevention acts Control of 

Pollution) Act, 1974. 

 

Source: State Pollution Control Board, Municipal Corporation and UN pollution estimates 

There have been several policy initiatives banning specific plastic products by state 

and central governments in India. 17 states have passed legislations banning the 

manufacture, stock, sale and use of plastic bags. Haryana, Himachal Pradesh, 

Jharkhand, Meghalaya, Nagaland, Rajasthan, Sikkim, Tripura, Delhi and Chandigarh 

have enacted total bans on plastic bags. Gujarat, Kerala, Madhya Pradesh, Odisha, 

                                                             
32It was enacted under provisions of article 253 of the constitution with a view to implementing the decision of the 

UN conference on the human environment, which was held in Stockholm in 1972. Environment law in India by P 

Leelakrishnan. 
33Environment law by Dharmendra S. Sengar 
34Special tribunal to handle the expeditious disposal of the cases pertaining to environmental issue. 

http://www.greentribunal.gov.in 
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Uttar Pradesh and West Bengal have enacted bans in some areas within their states. 

Most of these bans have been in place since the mid 2000s. Additionally, the 2016 

guidelines have raised the minimum thickness of plastic bags from 40 microns to 50 

microns. Street vendors and retailers providing plastic bags in both rural and urban 

areas are mandated to pay a waste management fee of Rs. 4000 per month. The 

National Green Tribunal also placed a ban on plastic cutlery in 2017, but it is yet to be 

implemented in earnest. Several manifestations of bans these have been attempted 

across the country over the last ten years. Delhi, for instance, has seen versions of 

bans on plastic bags in 2009, 2012 and most recently, in 2017. Both the Delhi 

government and the National Green Tribunal have directed these bans.  

A rigid ban on the use of polythene bags below 40 microns was enacted in 

Uttarakhand complying with the 2012 solid waste management rules35. The state still 

saw copious amounts of plastic bags infiltrating from neighboring states. The mobility 

of plastic waste makes state-wise bans particularly challenging to implement.  

PLASTIC BASED MANAGEMENT SYSTEM WITHIN SWEDEN, 

FRANCE AND CHINA ARE PARTICULARLY WORTH ATTENTION.  

Sweden has perhaps the most robust waste management system in the world, with 

less than 1% of its household waste ending up in the landfill. The success of their 

plastics waste management system is rooted in the following factors: Producers and 

importers of plastics in Sweden are mandated to create recycling stations at optimal 

locations so that effective collection of plastic waste can take place.  The 

omnipresence of recycling stations, that are no more than 300 m away from any 

residential area  Strict segregation at the household level into recyclable and 

biodegradable waste of application of high environmental standards. Even as 50% of 

the household waste is burnt in energy recovery systems to generate electricity, the 

                                                             
35“solid waste management rules revised after 16 years; rules now extended to urban and industrial areas”. 



 
26 

smoke from these plants is said to be 99.9% nontoxic, and is filtered through dry 

filters and water. This contributes to a near-perfect collection and disposal rate across 

the country. 

France is one of the few countries to have placed a blanket ban on all disposable 

daily-use plastics including cutlery and bags. The law was passed in 2016 and 

prescribes a phase-out for these plastic goods by 2020, suggesting replacements for 

these products made of biologically sourced materials. 

China, in 2008, made it illegal for vendors to give out plastic bags for free. This 

reportedly led to a drop in their usage by roughly 50% in two years. Additionally, 

China had built its waste to energy capabilities over the years. - Between mid-2000s, 

until late 2017, China was importing around 50 mn tonnes of waste annually, 

including plastics, paper and textiles. - These were primarily from the US and 

European countries. 85% of the plastics collected and sorted by the EU were 

exported to China annually. Well-designed bans and a proximate network of 

collection centers are the two ingredients of success in the international context. - 

This was typically done on ships that would transport consumer goods from China to 

these countries, and otherwise return empty. - However, burning of this waste36to 

convert to energy was severely affecting the air quality in China. This is likely due to 

insufficient quality of filters and scrubbers in these plants. - Consequently, China has 

called for a ban on import of waste from EU nations and the US, which is currently in 

effect. 

 RIGHT TO LIFE AND DUTY TO PROTECT ENVIRONMENT    

Imposition of Damages on a defoliating industry for causing distribution to water is 

justify on the touchstone of Right to Life and Duty to Protect Environment. In Vijay 

                                                             
36Is an offence under waste management legislation and air pollution act. 
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Singh Puniya v State of Rajasthan37imposing15% of the turnover of the dying and printing 

industry as damages for causing water pollution the Rajasthan High Court observed. 

The imitation of untreated waste water by industrial unite is depriving the citizens of 

access to unpolluted ground water which is essential for the existence. Not only the 

ground water has been affected by the way the industrial unit have been operating, but 

their working has also affected the quality of vegetables and crops which are grown in 

the area. The owner of the industrial unite un-mind full of the environmental 

degradation have caused distribution to the ecological balance for Article 51-a(g), the 

court exercising extra-ordinary jurisdiction can impose damages on polluter for the 

restoration of ecological balance and also for the victims who may have suffered due 

to the intrusion upon the environment and ecology by the former.    

ZERO PLASTIC POLICY IMPLEMENTATION 

India was the global host on World Environment Day38 2018. With the theme this 

year being “Beat Plastic Pollution", the focus clearly is on controlling the pollution 

caused by single-use plastic. India is already struggling to manage its plastic waste. 

Plastic is being dumped into oceans and rivers, drains are getting choked and animals 

are dying of plastic ingestion. Environmental activists have been criticizing the 

government for its lax enforcement of environmental standards in order to attract 

foreign investment. However, the fact remains that 18 states have banned plastic use 

and the laws to regulate plastic use and recycling have been in place since 1999, almost 

two decades. The Central government had notified the Recycled Plastics Manufacture 

and Usage Rules, 1999,39 to regulate the manufacture, sale, use and recycling of plastic 

bags.  These rules were replaced by the Plastic Waste (Management and Handling) 

                                                             
37AIR 1992 Kant57, p70. 
38Established in UNITED NATION GENERAL ASSEMBLY in 1972 on the first day of Stockholm conference on 

the human environment and the theme was “only one earth”. 
39 Recycled plastic manufactured and usage rules 1999 as amended in 2003 under the environment protection act 

1986 to regulate the manufacture,  sale and use and recycling of plastic bags. 
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Rules, 2011, which sought to regulate the use, collection, segregation, transportation 

and disposal of plastic waste.   

Estimation of collection and segregation at source, Municipal solid waste selected 

cities. 

 

Source: Municipal Bodies of different cities/ miscellaneous 

In 2016, the Central government came up with the Plastic Waste Management Rules. 

These sought to extend the responsibility of the plastic producers and generators to 

create an effective waste management system, including collection, recycling, and a 

phase-out of plastic which could not be recycled. They allocated responsibilities to all 

the stakeholders and provided that all the tasks mentioned under the rules be 

implemented within six months of their notification. It has been more than two years 

since the rules were notified and we still find ourselves clueless about managing our 

plastic waste.  

Like most environmental laws, the missing key remains implementation. Our 

lawmakers draft excellent laws but we are terrible at ensuring their implementation. 

The reasons cited are lack of adequate infrastructure, absence of trained and adequate 

staff, overall lack of awareness, information asymmetry, and, possibly, wavering 
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political will. The Plastic Waste Management Rules, 201640, have their critics but many 

would still agree that the rules are fine. The challenge, as anyone would have 

imagined, was, and remains, implementation. If only we had strong local bodies with 

trained staff, implementation would be so much better. The plastic waste management 

issue has been brought up before the National Green Tribunal (NGT) and various 

high courts.  

Figure 3: Pathways of plastic waste management 

 

This is the irony that Maharashtra government’s ban on plastic being challenged 

before the Bombay high court. The Maharashtra plastic and Thermocol products 

(manufacture, usage, sale, transport, handling and storage) notification ,2018 41, was 

issued in march to ban the manufacture, transport, distribution, wholesale and retail 

sale, usage, storage and import of certain plastic products. After it was challenged, the 

high court provided an extension of here months as it would have been difficult to 

implement the ban with immediate effect. The NGT has also passed a number of 

orders reaffirming the plastic ban in various states, prohibiting plastic disposal in 

rivers and other water bodies, and providing for an imposition of fine on violators. 

But we fail at enforcing and implementing such orders.  

                                                             
40Increase minimum thickness of plastic carry bags and stipulate thickness of 50 microns for plastic sheet also to 

felicitate collection and recycle of plastic waste. 

http://www.cpcb.nic.in 
41http://www.pib.nic.in 
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While the world struggles to “beat plastic pollution", issues like the use of plastic 

microbeads 42by Indian fast-moving consumer goods43 (FMCG) companies have been 

under scrutiny for the last couple of years. Micro beads are solid plastic particles 

usually less than 5mm in size and are used in personal care products. They are non-

biodegradable, and, hence, have a long-term impact on biological diversity and 

ecosystems. Many countries, including the US, Britain, Canada, New Zealand, The 

Netherlands, Austria, Luxembourg, Belgium and Sweden, have either banned or are 

planning to ban the use of plastic micro beads. Be it plastic waste in general or certain 

forms of it, like micro beads, the law has sufficient provisions to prohibit their use in 

forms that pollute, and which thus threaten the natural environment. For a country 

which generates more than five million tons of plastic waste per year, reliance on the 

informal sector for managing our plastic waste will not yield results. 

*Operational capacity as of 2017 is 25%  

#Currently operational capacity not available. 

Source: Municipal Bodies of different cities/miscellaneous 

                                                             
42 An extremely small piece of material e.g. a single bottle contains 3lakhs microbeads. 
43 Goods which are sold quickly and at a low cost, e.g. non durable goods 

City Developer Installed 

Capacity(TDP) 

Output 

Pune Nobel Exchange 300* Bio- Cng: 4 TDP 

Manure: 7.5 TDP 

Bengaluru Nobel Exchange 250# Bio Cng: -- TDP 

Manure:  25 TDP 

Solapur Organic Recyclers 400# Electricity: 3 MW 

Manure: 60 TDP 

 Ramky 30 Electricity:0.26 MW 

Manure: 3 TDP 
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Despite the 2016 rules having been amended in 2018, there is still not much clarity on 

how concepts like extended producer responsibility and deposit refund scheme will 

actually play out. Plastic manufacturers and users, quite a few of them, are willing to 

comply with the law, but still find it difficult to do so simply because there is a 

mismatch between the law and ground reality. It is unfair to put the blame solely on 

those who manufacture and use plastic. They have been doing so because, possibly, 

the enforcement agencies have turned a blind eye to violators. Also, law-making is a 

consultative process. It is unfair to frame and implement any law abruptly. While this 

consultation cannot be an endless process, it also cannot be completely ignored. 

PLASTICS FOR ROAD CONSTRUCTION  

The Central and State Governments have endorsed the construction of roads that 

supplement bitumen with plastics. The 2016 Solid Waste Management Rules44 require 

local bodies to dispose plastics such that they can be integrated into road construction 

as per guidelines issued by the Indian Roads Congress. Pradhan Mantri Gram Sadak 

Yojana (PMGSY) guidelines on the use of plastics in roads have also been issued. 

PLASTICS FOR RAILWAY SLEEPER 

Plastic sleepers are normally made of 100% recycled plastic. That gives 80-160 tones 

of high value recycling for a kilometer of track. After its lifetime, the sleepers can be 

re-grinded and the material can be used again for the next generation of sleepers. 

Inserts can be removed and reused. 

Plastic railway sleepers can be designed for a specific problem. For example when 

very long sleepers are needed for switches, a connectable sleeper can solve 

transportation problems of the switch. Sleepers that are used on steel girder bridges 

have to be measured sleeper by sleeper to compensate for the tolerances in the steel 

                                                             
44NGT 2016. 



 
32 

girders45. The rail sleeper in this picture can be adjusted to the right height and angle 

by mounting insertion blocks of the right dimensions. The insertion blocks are fixed 

by the screw spikes. 

PLASTICS FOR BRICKS46 

They also have several significant advantages over conventional bricks - they're 

thinner and lighter, have superb heat insulating properties (5 times more than 

standard bricks) and are just as strong as their stony counterparts. They're also great at 

insulating against noise and it only takes 20 bottles on average to make one brick. 

Each brick helps rid the world of discarded plastic and is cheaper and more fuel 

efficient to manufacture than conventional bricks. It's also less energy intensive than 

recycling the plastic into other forms. 

POLLUTION FROM PLASTICS AND POLYTHENE 

Pollution from plastic and polythene bags is a serious problem not only in cities and 

towns, but also in the villages. There is no specific legislation on the subject. In one 

case, a state government alleged that even tribal people throw polythene bags into the 

forest while they to and fro for fishing in a reservoir within a national park. Large 

scale use of plastic and polythene bags blocks the normal flow of drain water, causes 

serious logging problem, danger to public hygiene, and creates environmental 

pollution as their bags neither melt nor dissolve in the soil47.  

In Wing Commander Utpal Barbara v state of Assam48, the petitioners sought the issuance 

of an appropriate writ to quash the order of the executive magistrate imposing a ban 

on the use of polythene bags throughout the state. The Gauhati High Court said that 

sec.144 of Cr.P.C could not be used for arriving at a permanent solution to the 

                                                             
45http://www.iso.org 
46Manorma Yearbook 2019 
47Environmental Law 1986 
48Indian Kannon 

http://www.iso.org/
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problem of pollution from plastics and polythene. The provision was used for 

immediate prevention and as a speedy remedy in case of imminent danger, and was 

not designed for solutions of either permanent or semi-permanent in character. Use 

of polythene bags containing toxic element (lead) because of dye used as an ingredient 

may be dealt with under sec. 144 of the Cr.P.C for a short period, but not in 

perpetuity. If any manufacture undertakes the recycling process in volition of any law 

in force, the problem has to be dealt with that law only. 

Cumulative production of polymers, synthetic fibres and additives was 8300 million 

tonnes. 2500 million tonnes (30%) of primary plastics was still in use in 2015 4600 

million tonnes (55%) went straight to landfill or was discarded. 700 million tonnes 

(8%) was incinerated. 500 million tonnes (6%) was recycled (100 million tonnes of 

recycled plastic was still in use,100 million tonnes was later incinerated; and 300 

million tonnes was later discarded or sent to landfill). 

PLASTIC EVERYWHERE 

Packaged water can be a lifeline for many of the 2.1 million people worldwide without 

safe drinking water. Some 4000 children die every day from water-borne diseases. A 

review of some of the world’s most popular bottled water brands found that more 

than 90% contained tiny pieces of plastic. According to the WHO,49 in the new study 

conducted by Orb Media, sampled 259 bottles from 9 locations in 9 countries (US, 

China, Brazil, India, Indonesia, Mexico, Lebanon, Kenya and Thailand) on 5 

continents across 11 different brands, it was found an average 325 plastic particles for 

every liter of water being sold. Plastic was found on 93% of the sample. The 

contaminants were polypropylene, nylon and polyethylene terephthalate. The global 

average is 10.4 particles in a liter for plastic particle in the 100 micron, or 0.1 mm size 

ranges. 

                                                             
49WHO Report 2017 
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PLASTIC ENDANGERING MARINE LIFE 

According to journal Endangered Species Research, an international study involving 

106 experts from the Atlantic, Pacific, Caribbean, Mediterranean and  Indian Ocean 

coasts turtle are dying in large numbers after becoming entangled in plastic debris. 

The researchers estimate at least 1000 turtles are dying this way every year50. They 

have found that entanglement in plastic and other pollution poses a long term impact 

on the survival of some turtle population which is greater threat to them than even oil 

spills. Sadly, over 90% of the turtles reported were already dead.  

CONCLUSION 

Human ways of life have placed pressure on the environment and have caused 

imbalance in the eco systems by the producing, consuming and wasting of natural 

resources. Most countries evidently have major effects on the environment due to SW 

generation 51 with economic development since the natural resources are used, and 

waste and pollution are produced. Therefore, the concern towards the management of 

solid waste as an integral part for sustainable development has increased. 

In summary, the research findings revealed that there are significant issues with 

unauthorized waste disposal practices due to the lack of proper waste management 

process. This has significantly impacted on the natural environment and on Sound 

Environmental Development (SED) in the study area. The lack of Public waste bins 

and proper waste collection processes have significantly affected the unauthorized 

waste disposal practices. Moreover, the absence of sanitary land filling and inadequate 

processes by determined management system 52. The absence of practical usage of 

regulation and laws is identified as a barrier to residents engaging in proper waste 

                                                             
50Manorma Yearbook 2018 
51Solid Waste Generation 
52Particularly defined in the United Nation Conference in Human Pollution. 
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management processes with recycling and waste separation because the council could 

not enforce these practices. The lacks of knowledge, awareness and cooperation have 

been identified. 

It is clear that improper waste management practices have a significant impact on the 

natural environment and sustainable development in the study area. Thus, awareness 

about SWM 53  impact on sound environmental development or/and sustainable 

development in seemingly low. Therefore, it is important that the SWM54 should be 

developed from the primary level. Waste storage and primary disposal are the 

dominant means of managing waste. Thus, it has caused significant challenges in the 

study area. Therefore, waste separation from the household level, proper storage, 

more efficient waste collection systems, and sustainable recovery and disposal 

practices are identified as needed processes in the study area. Considering the nature 

and components of waste generated by households and business places, the waste 

reduction, reuse, recycling and composting processes would be more suitable in 

managing the challenge. These management options should be integrated in a 

sustainable framework. Adequate consideration should be given to monitoring 

processes. Public education and properly planned waste management programs also 

need to be introduced into the current waste management system. Especially 

awareness programmes must be conducted in order to improve the knowledge about 

the importance of SWM for sound environmental development in the area.   

 

 

 

 

                                                             
53Solid waste management for sustainable development. 
54Propresed by United Nation Berundtland  commission (UNBC) in 1987. 
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INTRODUCTION 

The River had declared that an indivisible and living whole from the Mountains to the 

Sea, holding “Rights, power, duties, and liabilities consider as a legal person”. It is also 

stated that “the River is the source of Spiritual and Physical Sustenance” and the great 

River flows from the Mountains to Sea”. With proper discussion and interpretation 

with the people in their own cultural spaces, and hearing testimony in their own 

language the tribunal was able to make unprecedented finds about the people’s 

connection with the River and the restraints they were forced to work under during 

the colonial era. There is a unique solution or suggestions referring to Wanganui River 

from its source to the Sea were central to the lives and identity of the river people 

.......and the unique should not be taken as the norms” 55. Moreover, Pecharroman 

(2018) aptly remarks that corporations, municipalities and other entities have rights 

and can stand in the court in the current legal system, in the same way, ‘nature’ itself 

                                                             
55 Dan Cheater, (2018) I am the River, and the River is me: Legal Personhood and emerging rights of nature, entitled 

stated that on March 20th 2017 the New Zealand Government enacted legislation recognising the Whanganui River 

as a legal person, holding rights and responsibilities equivalent to a person,  https://www.wcel.org. 

https://www.wcel.org/
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could be recognised certain rights and be represented in the court. For instance, 

children have the rights to be represented in court but do not bear any responsibility. 

It is necessary to clarify that legal subjectivity does not have to be linked to the idea to 

safeguard rights personality as it is the case with nature. Rights are the main tools to 

preserve nature conditions that are essential to the future generations. Considering 

nature as a means for life a way to protect nature protecting right a ‘healthful 

environment’ and the human right to health. Nature rights, that everyone has the 

rights to a healthy, protected and balanced environment56. Legal rights considers one 

of the most significant topic that people can participate and worship in religious as 

well as in cultural perspectives, so it is a legal obedience for the people and the 

country constitutional legal rights.                

RIVER GOVERNANCE 

Governance is one of the most important administrative activities on the nature for 

conservation and rights of river to look after the legal system and run by the people. 

To know the rights and duties of the river governance some applications and 

knowledge henceforth should gather the integrity of environment. These 

circumstances require systematic governance because river itself defined as nature or 

natural resources. In this article, there is wider or sometimes narrower in scope to 

govern the law of nature. All the major rivers of India originate from one of the 

following main watersheds: (a) Aravalli range, (b) Himalayan and Karakoram ranges, 

(c) Sahyadri or Western Ghats in western India, and (d) Vindhya and Satpura ranges. 

 

                                                             
56 L. C. Pecharroman (2018) Rights of Nature: Rivers That can Stand in Court stated that the possibilities to note 

that important to examine include first, to have a sense of where things stand and how far the rights of nature 

permeated our society, second, to have a sense of how much work needs to be done in this realm, third, to learn from 

the precedents include rights of nature in new legislation. Both the local and national legislation the indigenous 

populations embedded their entire legal systems. 
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a. Aravalli Range River System: - Rivers from the Aravalli range flow into both 

northwards to Yamuna as well as southwards to Arabian Sea. Several river has 

categories that includes (a) North-to-South flowing rivers- originate from the 

western slopes of Aravalli range in Rajasthan and pass through the south-

eastern portion of the Thar Desert and end into Gujarat. This river category 

includes Luni River, Sakhi River and Sabarmati River. (b) West-to-north-west 

flowing rivers- originate from the western slopes of Aravalli range in Rajasthan 

and flow through semi-arid historical Shekhawati region, drain into southern 

Haryana. In that, several Ochre Coloured Pottery culture sites have also been 

identified as late Harappan phase of Indus Valley Civilisation culture. Some of 

the rivers include Sahibi River, Dohan River, Sota River, Krishnavati River. (c) 

west-to-north-east flowing rivers- originating from the eastern slopes of Aravalli 

range in Rajasthan flow northwards to Yamuna. Rivers include Chambal, 

Banas, Berach, Ahar, Wagli Wagon, Gambhiri and Orai Rivers. 

b. Ganges river system: - Ganges river systems consider one of the major river 

systems in the country in order of merging from west to east. Ganga River 

starts from Vidyasagar Gangotri Glacier at Uttarakhand. Chambal River flows 

through Madhya Pradesh, Rajasthan and merges into Yamuna in Uttar 

Pradesh. Betwa is not from Himalayan River but covers Madhya Pradesh and 

Uttar Pradesh before merging Yamuna. The Yamuna River runs parallel course 

to Ganga before contributing its water to Ganga at Prayagraj. Gomti River 

starts near the junction of three borders viz. Nepal, Uttarakhand and Uttar 

Pradesh. Son River is not from the Himalayan River but covers MP, UP, 

Jharkhand and Bihar. It is the largest of Ganga’s southern tributaries. Kosi 

River starts from Bihar, and near Indo-Nepal border. Gandak River starts 

from Nepal onwards. Brahmaputra River merges with Ganga to form the 
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‘Grand River’ met Padma in Bangladesh. The flow velocity of both rivers slow 

down to considerable extends and is in plains now. 

c. Brahmaputra River System: - Brahmaputra River is the largest as well as the 

biggest in the northeast as well as the State of Assam. In these regions there 

are some rivers that flow into this Brahmaputra River. Some River tributaries 

include Yarlung Tsangpo River, Siang, Dibang, Lohit, Teesta, and Subansiri 

and so on. Like the economic development, river is the source of livelihood of 

the country that people depend on various activities. 

d. Indus River System: - The Indus River originates in the northern slopes of 

the Kailash range near Lake Manasarovar in Tibet. River’s course runs through 

neighbouring Pakistan as regulation of Indus water treaty of 1960 that India 

can use only 20 percent of the water from it. Some of the major rivers in Indus 

River system are Sutlej, Chenab, Jhelum, Ravi, Beas, Shyok, and Zanskar57, etc. 

The Indian rivers as a whole are essential for livelihood and lifelong activities 

that starts from the Holy spirituals, worshiping to agricultural activities on the 

one hand and dams development include irrigations, canal water supply, 

drinking water supply, etc. that need to assess properly the Government of 

India as well as by the concerns states. India is defined as the Hindu country 

constitutional term called Bharat where the Hindu people are essentials 

sacrificing and purifying from only the rivers water. The Government of India 

should follow as a multicultural society that the culture and religious 

perspectives by the people need to have the proper rights use of river water 

during any religious worshipping or cultural occasions. If otherwise, there is 

wide battle of ‘water war’ because the people settled and interestingly use such 

                                                             
57 If a river or water there is need of governance on environmental perspectives as a whole regarded as the most 

significant. The rivers of India play an important role the whole of people lives. Rivers provide potable water, cheap 

transportation, electricity and the livelihood for a large number of people in the country. The rivers have an 

important role in for the Hindu religion is considered river as holy by all Hindus in the country. All the Indian rivers 

are need of the religious worships, available at www.wikipedia.org. Accessed on date 28th July 2019. 

http://www.wikipedia.org/
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river water without any restrictions. Though there are some other restrictions 

but the people themselves maintain and purify day by day and from time to 

time.                           

ESTABLISH RIGHTS OF RIVER:   

Strategies for establishing the rights of rivers which includes-  

1) Pass a National Regional Law that recognises the rights of all rivers i.e., noting 

that rivers often implicate Federal law. 

2) Pass a Law recognising the Rights of a single river i.e., such as the New 

Zealand’s Wanganui River.  

3) Establish new or revive old and forgotten treaty rights between a Federal 

government and an indigenous group that recognises the rights of rivers and 

the related indigenous rights including Sovereign rights. 

4) Go to Courts to enforce the rights of rivers- whether by filing a law suit (high 

risk, high reward-with the risk being setting bad precedent if you lose) or 

amicus brief. The Earth Law centre has a template amicus brief available in 

multiple jurisdictions on behalf of the rights of rivers. Just as human rights are 

inherent to our existence to do so rivers possess inherent rights as evidenced in 

Columbia with the Atroto River. 

5) Pass a Generic “Rights of nature Law” that recognises the inherent rights of all 

ecosystem including rivers and watersheds. Enforced the generic rights of 

nature law to protect rivers. This is the approach in Ecuador where the 

Vileabambe River was ordered to be restored to health based on rights under 

the country’s constitution concerns58.  

                                                             
58 The Rights of Rivers: The Universal Declaration of the Rights of Rivers, states ‘The Earth Law Centre’ recognises 

and protects nature’s inherent rights to exist, thrive and evolve. The organisation has drafted a Universal declaration 

of River Rights – an international document defines the basic rights to all waterways are entitled as determined by 

both international legal precedent and ecological principles of river health. This landmark water law recognises that 
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Further, a River is a naturally flowing body of water which runs across lands and 

comes from higher areas. This fresh water leads to a Sea, Lake, or another river. A 

river on the other hand, is a large flowing body of water that empties into a sea or an 

ocean. Streams, creeks, and brooks are smaller tributaries of a river. For instance, 

people survive throughout river water, die with water, and can sustain with water only, 

therefore, river considers one of the most significant sources of people live and health 

activities59. 

NATURAL RIGHT AS LEGAL RIGHTS:  

Dr. E. Donnell (2017) states the natural rights conceptualise as Legal rights that are 

not the same as human rights so a ‘legal person’ unnecessarily to have human being. 

Giving nature legal rights means the law can see “nature” as a legal person thus, 

creating rights can be enforced. Legal rights focus on the idea of legal standing which 

enables nature to go to court to protect its rights. Mihnea Tanasescu (2018) analyse 

the theme called fighting for nature and define that the theory of giving rights to 

nature was proposed in the 1970s by the American legal scholar Christopher D. 

Stone, regarded as a strategic environmental defense strategy. Referring from the view 

and suggested by Stone giving to the environment as a rights holder, the environment 

would standing to bring a suit on its own behalf. Rights of nature are not rights to 

anything particular to enable nature to have a legal hearing.   

RIVER AS LEGAL PERSONS 

Let us discuss in this article about the extension of legal rights to rivers that is 

groundbreaking and largely unprecedented. For instance, the rivers have received their 

legal rights in different ways for different purposes such as environmental protection, 

                                                                                                                                                                                                    
rivers, channels and streams possess a right to flow a right to avoid harmful alternations to ecosystems and 

biodiversity, a right to be free from contamination and a right to rescue and rehabilitate important water zones 

among others, available at https://www.internationalrivers.org. Accessed on date 28th July 2019. 
59 Ibid. 

https://www/
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religious beliefs and indigenous values and by using different legal forms as the basis 

for legal rights and personhood. For instance, the Wanganui River granted ‘Legal 

Rights’ through the Te Awa Tupua (Wanganui River Claims Settlement) Act 2017. It 

was motivated to recognise the Maori worldview in law and to acknowledge the 

special and ongoing relationship Wanganui Lwi (tribe) have with the river. The new 

legislation include a broad institutional framework designed to integrate the river’s 

legal status into existing legislation and provides funding and ongoing central 

government support for implementing and operationalising the new legal rights. In 

contrast, the Rio Atrato and Colombia was an action for protection of constitutional 

rights brought in the Colombian Constitutional Court by the human rights NGO on 

behalf of a number of Indigenous, Afro-descendent, and peasant communities in the 

department of Choco. Some had argued that the activities of illegal miners in Choco 

violated the fundamental human rights of the communities living alongside the river, 

causing extreme degradation of the river; destroying the natural course of the river, 

flooding the rainforest and contaminating the river with chemicals. Similarly, the High 

Court on 20, 2017 of the State of Uttarakhand, India, declared that ‘the Rivers Ganga 

and Yamuna’ are sometime legal persons.....with all the corresponding rights, duties 

and liabilities of living persons’. It is also to be noted that an environmental activist 

reporting the ‘murder’ of the Ganges and Yamuna Rivers to the police, on the basis 

that the rivers were too polluted to be considered ‘alive’. Again, on July 7 2017, also 

signifies that the state government of Uttarakhand appealed the decision to the 

Supreme Court of India stayed the effect of the original ruling pending the outcome 

of the appeal. The state government argued that their new responsibilities for the 

rivers were unclear and unenforceable as the Ganges and Yamuna Rivers extend the 

borders of Uttarakhand State. In substitution, the future application of the legal rights 

concept, the state government questions as the guardians of the river, may liable for 

the actions of the river including floods. Most recently, the Yarra River Protection 
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(Wilip-gin-Birrarung murron) Act 2017 in Victoria will create a new organisation, the 

Birrarung Council to advocate for protection and preservation of the Yarra River’. 

This Birrarung Council member will include two Wurundjeri representatives reflecting 

the enduring relationship between indigenous Australians and the Yarra River defines 

an exciting development in Australia and for future legal entities for rivers60. Thus, it 

also finds that legal rights of nature by the people may also own without polluting the 

water into the river in terms of religious worshipping, otherwise, the Court have the 

power and rights to take actions. Here, river justice is one of the most important law 

and protection from pollution and some other related issues.     

Liadia C Pecharroman (2018) review the ‘Rights of Nature: Rivers That Can Stand in 

Court’ aptly expresses that it is necessary to recognises nature’s rights in an ordinance 

to protect citizens and environment ............general welfare sought to ban the dumping 

of toxic sewage sludge in the community as a violation of the rights of nature. 

Regulation hints that recognition of nature rights has been by recognising that 

“everyone has the right to a healthy, protective, and balanced environment” and the 

exercise of these rights must be granted to individuals, and collectives. The 

constitution has a chapter exclusively dedicated to the rights of nature. The 

Constitution states that the State will apply “precautionary” and “restrictive” measures 

to any activity that may lead to extinction of a species, the destruction of ecosystems 

or the permanent alteration of natural cycles. Like Ecuadorians rights, the Indian 

rights should follow how the constitutional court to rule the Organic Law of Special 

Regime for the Conservation and Sustainable Development, the Constitutional Court 

used the rights of nature to argue otherwise. Factual presentation, in 2010, Bolivia 

approved the Law of the Rights of Mother Earth and the Framework Law of Mother 

                                                             
60 Donnell (2017) entitled New Legal Rights for Rivers remarks that in 2017 four rivers have been given the status 

of legal persons: the Whanganui River in New Zealand, the Ganges and Yamuna Rivers in India and most recently, 

the Rio Atrato, to Colombia. Justifying and noting that creation of rights for rivers has been strongly influenced by 

non-western and indigenous values but is a risk in creating such rights in a Western legal framework. Quotes from 

pages1-4. Accessed on date 28th July 2019. 
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Earth and the Integral Development of Living Well etc. such laws created an 

Ombusdman for the Rights of Mother Earth an institution in charge of safeguarding 

the rights established in the law. India should stand beyond her institutional 

arrangement framework which can safeguard the natural law of the land. The 

International Union for Conservation of Nature (IUCN) for instance, seeks to move 

towards the recognition off the right of nature. The IUCN programme for 2017-20 

states that “aims to secure the rights of nature and the vulnerable parts of society 

through strengthening governance and the rights-based approach to conservation”. In 

the world today, many indigenous communities of worldviews are interdependent 

relationship with nature and have been always the desirable outcome. Such 

communities see nature as the Pacha Mama, considered a ‘deity’, the mother of 

humanity that humans should respect and take care of to continue living in harmony. 

The only understanding nature is not the idea of it as a deity it is rather a philosophy 

of life. It is a way of living in harmony with nature, co-existence with it, caring for it, 

and allowing for its regeneration to provide for the upcoming generations. These deep 

ecology conceptualisations all the norms that govern the way between humans and 

nature with their saying words “I AM THE RIVER AND THE RIVER IS ME”61. To 

note that for any legal rights of nature, there is need to follow the basic principles 

such as the precautionary principle, polluter pay principles, environmental legal rights 

etc. that should be the best idea having to have a strong legal idea of nature that is the 

river rights.   

RIVER STANDS IN COURT: 

Liadia C Pecharroman (2018) aptly remarks that there is possibility of granting rights 

to nature to stand in the Court for protection. Author express that nature of rivers as 

                                                             
61 Liadia (2018) Rights of Nature: Rivers that can Stand in Court, implies that Court in terms of Environmental Law 

as well as Legislation and Policy the Court has to protect the environmental combine together as a whole court can 

protect and to formulate certain laws therefore, courts are associated with the environmental policy and without 

court role there cannot have justice to have a significant environment. 
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a distinct mass of water elapsing across terrain with a quasi-permanent shape and 

legally define a river as an “object” can become a “subject” with rights. Rivers have 

been recognised as holding rights by a Court ruling in Ecuador, India, New Zealand, 

and Colombia these first judicial attempts to apply legislation that recognises the 

rights of nature or set of recognising such rights. Elsewhere states, a public contractor 

started building a road next to the Vilacabamba River etc. using dynamite and heavy 

machinery and depositing rocks and other construction (that is irrigation, dam, etc.) 

materials in the river banks. The accumulation of these materials caused floods along 

the river and polluted the waters. Instead, the Court also ruled that the contractor 

should follow a set of environmental guidelines and it also has recommends that the 

Ministry of Environment had issued following a previous legal complaint against the 

roads, bridges, construction. The ‘Te Awa Tupua Act’ was made official, the 

Uttarakhand High Court in India recognised that both the Ganges and its main 

tributary the Yamuna, and “all their tributaries” would be “legal and living entities 

having the status of a legal person with all corresponding rights, duties and liabilities”. 

While some of the concern States Government not willing with the Federal 

government to set up a panel to protect river like Ganga. The Court draws on the 

Supreme Court jurisprudence regarding personhood for Hindu deities and reaffirms 

those Hindu deities as juridical persons are to be managed by those entrusted with the 

possession of their property. The court take decisions need to protect the recognition 

and the faith of society to those Indian Rivers “support and assist both the life and 

natural resources and of the community”. However, whether the river will hold locus 

standi whenever damaged or only under specific circumstances could these guardians 

defend the river’s rights in the Court. This same the Court has ruled in April month 

that the Himalayan glaciers include Gangotri and Yamunotri are ‘Legal Persons’. 

While at the apex, the Indian Supreme Court overturned and argued that the ruling 

could lead to complicated legal situations given that the consequences of providing 
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rights to these rivers have not yet clearly defined. As a result, the Court ordered that 

in order to keep healthy, protective and balance environment the major rivers, and its 

tributaries and also its basins in the world and including India have right to be 

protected, preserved and to be restored by the State and the Communities. Similarly, 

the Indian rivers are provided with ‘legal personhood’ and with representatives and 

those rivers would have locus standi to be defended against any harm is unclear and has 

been left to be decided on a case-by-case basis. The movement supporting the rights 

of nature and especially of rivers to stand in the Court has also found on some ground 

and encouragement on the existence of these precedents. Both the existence of 

political declarations and actual legislation make more plausible the idea of supporting 

the introduction of the rights of nature in other legal systems62. It is pertinent to be 

noted that for the guardian reporting on the environment is a priority. We have 

reported on climate, nature and pollution the prominence it deserves, stories often go 

unreported by others in the media. At this pivotal time our species and our planet 

determined to inform readers about threats, consequences and solutions based on 

scientific facts not political prejudice or business interests63. Many people have also 

believed in according to their Hindu deities or Tribal deities on this earth or planet 

that the people are pivotal which they are always protecting from the threats of 

nature.    

                                                 

 

                                                             
62  Ibid, (6-8) concern from the above footnotes where there is judges there is court therefore, judges noted the 

existence of a ‘serious violation of the fundamental rights to life, health, water, food security, the healthy 

environment, the culture and the territory of the ethnic communities that inhabit the defined river basin and its 

tributaries and its basins have the right to be protected preserve and restored by the State and the communities.’ To 
safeguard the Court mandates the government to appoint two representative of the river, a member of community 

and the government. Accessed on date 28th July 2019. 
63 In empirical sense decision made an effort by courts to broaden their scope for intervention in the river’s 

management. Government trying to clean up the river by spending a lot of money, putting a lot of infrastructure and 

technology but are not looking at the governance of the river, https://www.theguardian.com. Accessed on date 28th 

July 2019. 

https://www.theguardian.com/


 
47 

 CONCLUSION  

Thus in brief, in this article it can also say that the study of legal rights of river has one 

of the greatest contributions of environmental governance in India. The idea of giving 

legal rights to nature was on the fringe of environmental legal theory and giving public 

consciousness. Stated that the indigenous communities play an important role in 

fighting for nature’s rights and the indigenous peoples are on the front lines of 

environmental debate. They are a not homogenous group that inherently cares for 

nature. To noted that New Zealand Wanganui River is a person under domestic law 

and India’s Ganges was recently granted human rights, whereas Ecuador, the 

Constitutions enshrines nature’s “rights to integral respect”64. They key governance 

tools are proposed. The legal status of the instrument would provide an authority and 

enforceability to obligations required to drive long-term protection and restoration of 

the river. Within the framework of the Indian River Plan, regulatory and policy 

arrangements administered by public authorities would be brought into conformity 

with long-term ecological objectives. A River Health Monitor would be established as 

an ‘integrity’ mechanism reporting on the performance of public agencies on the ‘river 

health’ targets 65 . Most of the Indian Hindus as well as the Indian people need a 

common spiritual thinking and religious worshiping in terms of sacrificing and 

purifying from the rivers water. For example, the Hindus need to purify from the river 

Ganges. The Indian peoples have strong attitudes, interests, orientation, beliefs, for 

purifying the environment the so-called water purification. In the views of Michael 

Safi and its agencies and expresses that the Ganges River considered sacred by Indian 

Hindus most and has become the first non-human entity in India to be granted the 

                                                             
64 M. Tanasescu (2017) Rivers Get  Human Rights: They Can Sue to Protect Themselves, noted that the theory of 

giving rights to nature was proposed in the 1970s by the American legal scholar Chrisopher D. Stone as a strategic 

environmental defence strategy. Available at https://www.scientificamerican.com. Accessed on date 28th July 2019. 
65 Dr. Lindsay Bruce (2016) A New ‘Law of the River’ in Australia?, the focus on new model is a new river law 

seeking to ameliorate fragmentation of governance, maximise based management approach and emphasis duel 

environmental on river health and human on public interest amenity and participatory outcomes. 

https://www.scientificamerican.com/
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same legal rights as people. The Uttarakhand State Court ordered the Ganges River 

and its tributaries the Yamuna is accorded the status of living human entities. The 

decision was welcomed by the environmentalists that polluting or damaging the rivers 

will be legally equivalent to harming a person considers one of the important issues in 

India today that religious practices from the prescribed Indian River on the one hand. 

The Indian Judges had also cited the example, of the Wanganui River revered by the 

Maori indigenous people had declared a living entity with ‘full legal rights’ by the New 

Zealand Government. The court also appointed the three officials to act as legal 

customs responsible for conserving and protecting the rivers and their tributaries. 

Environmental activists commended that many rivers in India become dirtier or being 

polluted as the economy has developed that were polluting from the city sewage, 

farming pesticides and industrial effluents freely flowing into waterways despite laws 

against polluting that coming from the artificial grounds on the other side. Similarly, 

like the Ganges river religious practices by the Hindu people, the tribal Idu Mishmi 

community inhabited in the state of Arunachal Pradesh also need to purify from this 

river in terms of death and some other related purification and worshiping. It is 

earmark to note that many tribal communities living in the northeast India, the 

Government of India had negligence in terms of occupations, livelihoods, nature of 

the people and its behaviour while the government of India are illegally or legally 

extracted or exploiting the natural resources starting from water, river basins 

economy, raw materials etc. that the common people of the northeast living with an 

empty hands without proper shelters, roads, electricity but the region based on Dam 

Constructions become one of the most crucial issues in contemporary times. The 

court applies that the precautionary principle necessary of any construction until it is 

objectively demonstrated no likelihood or danger of environmental damage. To 

defend the construction works the provincial governments alleged that representing 

the rights of nature would mean the violation of the local’s human right to 
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development. The court responded that both rights are recognised by the constitution 

and should be pondered in the light of the constitutional principles. It is also 

commended that for people settlement give grant the river its own legal identity, the 

rights, duties, and liabilities of a legal person. By this settlement the river becomes an 

entity in its own right that which the Wanganui becomes a legal person. Likewise, the 

settlement of the people of Ganges and Yamuna rivers give grants all the rights, 

powers, and duties ad liabilities has legal rights. The Asian Indigenous People’s Pact a 

representative of indigenous populations from fourteenth countries is committed to 

achieve the “integrity of the environment” and to enhance the sustainable 

development of resource management systems of indigenous peoples. It is most 

pertinent to note that much of the indigenous knowledge and livelihoods achieved 

harmony with nature match up with modern notions of nature conservation. 

Effectiveness is being balance with nature can be explained by modern science. To 

promote their knowledge and experience the rights of nature is being heard in 

international forums and should be heard as part of the legislative process to include 

the rights of nature in our legislation.  Critics points that the doctrine of the rights of 

nature have expressed over the attribution of legal personhood to nature as a source 

of legal uncertainty. For example, the Indian Supreme Court suspended the court 

order and declared that the Ganges and Yamuna rivers to be “legal persons” arguing 

that rivers cannot be considered as living entities. It is also to be noted that being a 

“living entity” should not focus on the legal debate66. The legal rights created in India 

has several ways first, the Ganges and Yamuna Rivers are transboundary rivers stretch 

across India. It is recognising the rivers as legal persons in the State of Uttarakhand 

not necessarily translate into rights that can be enforced across state and national 

borders this consider one of the key arguments put forward by the Uttarakhand State 

                                                             
66  O’ Donnell and Jones (2018) work on Legal Rights for Rivers: Compensation, Collaboration and water 

Governance, Book overview, refers different based on the environment in law there are three main constructions of 

the environment in law: a socio-ecological concept, a legal object and most recently a legal subject. Pages- 6-9. 
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Government in their appeal to the Supreme Court and second, the court designated 

responsibility of enforcing these rights to specific individuals, the individuals all hold 

roles in the state government bureaucracy, potentially creating conflicts of interest. 

Third, these individuals not had given additional funding to support their new 

responsibilities to the rivers. Finally, by vesting the responsibility in individual 

bureaucracies the court failed to give the rivers clear organisational boundaries67. Early 

2000s, the idea of giving legal rights to nature (i.e., river) was on the fringes of 

environmental legal theory and public consciousness. It has two criteria one is the 

New Zealand’s Wanganui River is a person under domestic law and second India 

Ganges as well as the Yamuna River had recently granted human rights while the third 

the Ecuador the Constitution enshrines nature’s “rights to integral respect”.               

 

 

 

 

 

 

 

 

 

 

                                                             
67 Ibid, Accessed on date 28th July 2019. 
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INTRODUCTION  

A River is More Than an Amenity, It is A Treasure. 

-Oliver Wendell Holmes 

 

Only some people search for gold and the obvious reason for this is the rarity of its 

being made available everywhere. 68 It is considered as one of the scarce resource. 

Identification of possible locations where you may find gold itself requires a lot of 

resources and technology and then further technology and man force is required to 

mine the mineral out of earth and then process it.  In real world resources are finite 

and so there is a fight for access to these natural resources. 

India is a country which has a huge scarcity of resources, but scarcity is not necessarily 

great for people. In fact, it can reduce access to the resource, for instance many areas 

of India are facing one of its major and most serious water crisis.69 

Speaking about rivers which serve as the mainstream source of water, rivers are the 

very origin of our civilization. Our ancient civilizations took birth and grew along the 

courses of rivers, and died when the rivers shifted course. India, ancient Bharat has 

always been referred to as the land of seven rivers. The great civilization of Harappa 

                                                             
/68 Abhyuday Agarwal, Is scarcity really good? Published by Anubhav Pandey <available at 

www.google.co.in/amp/s/blog.ipleaders.in/scarcity-really-good/amp/?espv=1> (last accessed on 9th August 2019). 
69 Mahreen Matto, India’s water crisis: The clock is ticking, <available at 

https://www.downtoearth.org.in/blog/water/india-s-water-crisis-the-clock-is-ticking-65217> (last accessed on 9th 

August 2019). 

http://www.google.co.in/amp/s/blog.ipleaders.in/scarcity-really-good/amp/?espv=1
https://www.downtoearth.org.in/blog/water/india-s-water-crisis-the-clock-is-ticking-65217
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and Mohenjo-Daro came up along the Indus, Sutlej and ancient Saraswati. The 

southern part of civilization developed around the Krishna, Kaveri and Godavari 

rivers. In this land, rivers have been so significant that we worship them. 

Unfortunately, little we have done to save what we have worshipped.  

Today, India’s rivers are depleting at an alarming rate. Many perennial rivers are 

headed towards becoming seasonal in the next two decades. Already, the most 

significant rivers of southern India reach the ocean only a few months in a year. The 

Ganga and Indus are now among the most endangered rivers on the planet. Many of 

the smaller rivers and streams have already vanished leading to drinking water 

becoming a scarcity in many places. 

REASONS FOR VANISHING RIVERS: 

Rivers in India are always in the news whether it’s the interstate water sharing 

disputes, dams, sand mining or the recent order of the Uttarakhand high court 

declaring Ganga and Yamuna as living entities. Enormous pressure from faulty 

management practices is confining these lifelines to dams and canals, encroaching 

their space, pouring untreated sewage into them, and lifting sands from their banks. 

Add to these, other practices like groundwater extraction, farm runoff, deforestation 

and climate change, and we are staring at the biggest crisis of our times.70 

The highest court of our country has been involved with the work of protecting and 

preserving the rivers of our country in its pristine form be it Ganga (since 1985) or 

Yamuna (since 1992)71, the Supreme Court, in order to deal with the Ganga Pollution 

case, used the legal tool of 'continuing mandamus". A mandamus is a direction (writ) 

issued by the Court and the government is obligated to implement it in letter and 

spirit. Given the complicated nature of the issues related to the cleaning of the river, 
                                                             
70 Chicu Lokgariwar, Makarand Purohit, Why rivers don’t flow anymore, 

<https://www.indiawaterportal.org/articles/why-rivers-dont-flow-anymore> (last accessed on 9th July 2019). 
71 Cdr Sureshwar D Sinha Vs Union of India. W.P.(C) 537 of 1992 

https://www.indiawaterportal.org/articles/why-rivers-dont-flow-anymore
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the Court felt that rather than a single comprehensive direction, there is a need to 

issue directions on a continuing basis. 'continuing mandamus' was, therefore, an 

innovation of the Supreme Court and is now followed by many judiciaries across the 

world. However, the fact that despite series of directions, the orders of the Supreme 

Court were not followed, raises serious questions about the efficacy of continuing 

mandamus as a tool for ensuring compliance.72 

The holy rivers of our country has met with the same plight as that of 'holy cow', not 

even a single officer has been held guilty for wilful and deliberate violation of the 

numerous directions and orders of the highest Constitutional Court armed with 

powers of contempt. Sadly, the sacred view towards the cow does not insulate it from 

the unimaginable cruelty the animal suffers throughout its life as both a dairy and 

draught animal. The rivers are also viewed as a sewage drain even in areas where it is 

regarded as the most sacred for instance Ganges in Varanasi, Haridwar, Allahabad and 

Rishikesh. As a result, ironically, the river regarded as sacred by a large number of 

people in the world, is also among the worlds' most polluted river. 

According to the Composite Water Management Index (CWMI) report released by 

the Niti Aayog in 2018 by 2030, the country's water demand is projected to be twice 

the available supply, implying severe water scarcity for hundreds of millions of people 

and an eventual six per cent loss in the country's GDP.  

JUDICIAL ACTIVISM & RIGHTS BASED APPROACH: 

As pressures on water resources increase, a demand for innovative institutional 

arrangements, which address the overuse of water, and under provision of ecosystem 
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health73, is increasingly felt by the judicial wing of our country. Time and again the 

Indian judiciary, being a wing of the State, has played a more activist role than its U.S. 

counterpart in seeking to transform Indian society into a modern one, by enforcing 

the modern principles and ideas in the Constitution through Court verdicts. 74 One 

new and emerging judicial activism approach is the use of legal personality to protect 

water systems in law through the granting of legal rights to rivers. This constitutes a 

significant development in the fields of environmental law and water resources 

management, yet little analysis is available of how the approach has been used and 

applied.75 

However, India is not the only country to pass such powerful example of rights-

centered environmental protection, similarly legal rights have been accorded 

to the Whanganui in New Zealand, Rio Atrato in Colombia.76 

Protecting the environment through judicial process is one of the lasting legacies of 

the rapid expansion of environmental law that occurred through the 1960s and 1970s. 

Over the period, environmental law has emerged as a distinct discipline and a range of 

legal tools have been established to protect the environment from the impact of 

human activities. Since then, most environmental law has focused on either protecting 

particular special or iconic features, or by placing sustainable limits on development 

                                                             
73 Erin L. O'Donnell and Julia Talbot-Jones, Creating legal rights for rivers: lessons from Australia, New Zealand, 

and India,  ECOLOGY AND SOCIETY 23(1) · March 2018, <available at 
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and use of resources. However most of these approaches focused on judicious use of 

natural resources rather than the protection of nature itself.77 

The essence of these legal criteria is to create the possibility for nature to take action 

in court to protect its own interests: to give nature itself legal standing. The creation 

of “legal fictions” is a long-standing mechanism to create legal personality for a range 

of nonhuman entities, including, most notably, forprofit corporations. The advantage 

of this legal approach is that it creates a new, identifiable, legal entity (the legal 

person), which includes all the necessary legal rights (standing, contract, and property) 

for granting the nonhuman entity its own personality. Although there are limited 

examples of using the legal person in the environmental context, it has been used for 

many purposes throughout history, including businesses, not-for-profit charities, and 

religious organizations. 

The concept of granting legal rights to nonhuman entities is not new.78 The fact that 

nature was treated as a person can be seen from the reply sent by an Indian Chief to 

the President of the United States of America was reproduced by the Supreme Court 

verbatim in Shri Sachidanand Pandey vs. State of West Bengal [AIR 1987 Supreme 

Court 1109] by Justice O. Chinnappa Reddy where among other things the Indian 

Chief wrote “Every part of the earth is sacred to my people. Every shining pine 

needle, every sandy shore, every mist in the dark woods, every clearing and humming 

insect is holy in memory and experience of my people. The sap which courses 

through the trees carries the memories of the red man…… The rivers are our 

brothers, they quench our thirst. The rivers carry our canoes, and feed our children. If 

we sell you our land, you must remember, and teach your children, that the rivers are 
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our brothers, and yours and you must henceforth give the kindness you would give 

any brother.”  

However, surprisingly the legal rights have only recently begun to be implemented for 

nature. To that effect in 2008, Ecuador granted legal rights to nature in its 

Constitution. Similarly, in 2010, Bolivia created broad legal rights for nature. In March 

2017, three rivers, the Whanganui River in New Zealand, and the Ganges and 

Yamuna rivers in India, were given the legal status of persons; while in 2011 a hybrid 

form of the legal rights for nature concept was used to protect the rivers of the state 

of Victoria, Australia. 

THE PROBLEM WITH THE APPROACH:  

Although the river ecosystems provide a range of services to human users, including 

basic water supply, hydropower, irrigation and navigation, rivers like Ganga and 

Yamuna have historical and religious relevance as well. However providing legal rights 

to the rivers like Ganges have its own share of problems and challenges in the nature 

of dealing with co-ordination among States through which the river flows water being 

a State subject and the Centre being concerned with responsibility to manage in case 

of inter-state disputes. There are multiple rights holders – States, Sectors, Individuals 

and Communities and hence implementing the legal rights of a river Ganges will be 

truly challenging.  

The first scholar to raise the question of whether nature should be recognized the 

right to stand in court was Professor Christopher Stone, a professor from the 

University of Southern California who in 1972 wrote his famous essay: “Should Trees 

Have Standing? Toward Legal Rights for Natural Objects”. This essay was a response 

to a US Court’s decision rejecting the claim on the ground of locus standi of the Sierra 
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Club who had tried to sue Walt Disney Enterprises to prevent the construction of a 

ski resort in Mineral King Valley (in the Sierra Nevada Mountains).79 

However the locus standi in India on the contrary is liberal. The Indian judiciary has 

demonstrated willingness to exercise its power whenever the political/executive 

organs of the state failed to discharge their constitutional obligations effectively and 

this has also been popularly been termed as “Judicial Activism”. One of the reasons 

for judicial activism in specific environmental cases has been the relaxation of the rule 

of locus standi giving a chance to the public to approach the Court under Articles 32 

and 226 of the Indian Constitution.80  

It was based on this judicial activism and liberal construction of rule of locus standi in 

1985, the Supreme Court of India had issued directions to various authorities to clean 

up the river Ganga. The Supreme Court's intervention in M C Mehta versus the 

Union of India WP (C) 3727 of 1985 was seen as unprecedented at that time and was 

quoted the world over. However the Supreme Court itself acknowledged the 

ineffectiveness of its directions in order of October 29, 2014 passed in the same 

matter M C Mehta versus the Union of India as recorded in the Order as follows: 

"We regret to say that the intervention and sustained effort made by us over the past 

30 years notwithstanding no fruitful result has been achieved so far, except shutting 

down of some of the polluting units. This is largely because while orders have been 

passed by us, the implementation remains in the hands of statutory authorities 

including the CPCB and the State PCBs which have done practically nothing to 

effectuate those orders or to take independent steps that would prevent pollution of 

the river. A total lack of monitoring by the statutory bodies has contributed to the 

current state of affairs".  
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The above observation clearly reflected the sorry state of implementation of orders 

and disdain for the orders of even the highest Constitutional court of the country. 

The court felt that given the necessity of close monitoring of the cleaning of the river, 

the National Green Tribunal which is a specialized Tribunal constituted vide a statute 

National Green Tribunal Act 2010 is better placed to adjudicate on the issue and in 

October 2014, transferred the case to the National Green Tribunal. The National 

Green Tribunal on July 13, 2017, delivered a 543-page judgment on the river Ganga. 

The Tribunal, painstakingly, went into minute details and perused reports after report 

on a 'drain to drain' basis on the stretch of the river Ganga between Haridwar to 

Kanpur.81  

However here we are in 2019 exactly two years down the line at the same condition 

where we were in 1985 or may be even worse due to continuous anthropogenic 

pressures which can be safely gathered from the fact that the pollution load in the 

river Ganga has increased by nearly four times from 2009 to 2016 in the stretch 

between Haridwar to Kanpur.82 This is the same stretch which has seen the maximum 

judicial orders as well as government expenditures for cleaning up of the river. 

One of the most startling facts is that even today the Ganga river water is absolutely 

unfit for "direct drinking" as reported by the apex scientific body the Central 

Pollution Control Board83 and the river Yamuna is suffering a much worse condition. 

While the Courts have dealt with cleaning of Ganga for approximately 32 years the 
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Yamuna case has been under judicial scrutiny for 24 years. Not only has there been no 

impact, but the situation has also deteriorated.84 

  

In India, as elsewhere in the world, where uncontrolled growth and the consequent 

environmental deterioration are fast assuming menacing proportions recognizing that 

nature has legal rights and accepting these rights as part of our legal systems require 

not only the introduction of new laws observing these rights, but also a shift in 

paradigm for them to be fit in a contemporaneous legal puzzle.85  Hence the cases 

offer the first examples of legal rights being applied to a specific, identifiable, bounded 

natural feature (a river and its catchment). The development has the potential to 

create new legal precedent in environmental law, and opens a fresh pathway for water 

resources management.86 

However taking such an approach presents a series of complex challenges for both 

law and management. For instance, legal rights are only worth having if they can be 

enforced. To possess a right implies that someone else has a commensurate duty to 

observe this right, in both law, and practice. To enforce legal rights for a river, several 

practical factors must be accounted for. First, an individual or organization must be 

appointed to act on a river’s behalf, to uphold the rights of, and speak for nature. 

Second, capacity in the forms of time, money, and expertise may need to be made 

available so that the rights of the river can be upheld in court. And third, river 

representatives and funding sources are likely to need some form of independence 
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from state and national governments, as well as sufficient real-world power to take 

action, particularly if such action is politically controversial.  

The Uttarakhand High Court vide judgment passed on 20th March 201787 had tried to 

ensure conservation of these two rivers by directing the Director NAMAMI Gange, 

the Chief Secretary of State of Uttarakhand and the Advocate General of the State of 

Uttarakhand to be persons in loco parentis as human faces to protect, conserve and 

preserve the rivers Ganga. However although the intent was noble the practical 

implementation of this soon ran into troubled waters due to its inter-State nature.  

It is pertinent to note that not everyone thinks legal standing (the right to sue or be 

sued in court) for nature is a good idea, however. Several commentators have argued 

that legal standing for nature is an unnecessary complication of standing law, which is 

based on the notion that only directly affected individuals can bring actions in a court 

of law. 88  For instance the Centre and State of Uttarakhand though hailed the 

Judgment for its judicial activism, however they challenged the judgment before the 

Supreme Court of India citing it to be impractical and unimplementable. The 

judgment passed by the Uttarakhand High Court got stayed by the Supreme Court 

only on the technical ground that as per the provisions of the Indian Constituion89, it 

is the sole constituent right of the Union Government to frame out the rule for 

efficacious management of all the inter-state rivers. 

Though the judgment was passed to address the situation and create novel legal rights 

for nature and, as such, present powerful examples of the increasing relevance of 

rights-centred environmental protection which is required to be taken as extraordinary 

measures to preserve and conserve rivers like Ganga and Yamuna it could not clearly 
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be implemented due to its technical glictches as observed by the Apex Court while 

staying the Judgment in Appeal preferred by the Government both Centre and State 

of Uttarkhand. The impact of this case law was also highly uncertain as the legal rights 

entrusted to nature were underpinned by such broad definitions of ‘harm’ that it was 

difficult to envision successful implementation.90 

The rivers today represent not just an environmental but a judicial challenge. For the 

last two decades, the Courts in India have been pursuing the issue of how to save and 

revive the rivers more specifically Ganga and Yamuna in the face of relentless assault 

on it resulting from pollution, encroachment and declining flow. The judicial activism 

has seen many up’s and down’s, with the Court coming down heavily on the violators 

and at times only expressing their disappointment and anguish over the pathetic state 

of the river. In various orders one can clearly see the anguish of the judges and their 

keenness in trying to improve the situation. The Courts have tried to work out many 

solutions, in its attempt to resolve the issue with respect to the pollution of the river. 

These have included stipulating minimum flow in the river; segregation of wastes; 

erection of sewage treatment plants; directing that no dumping of garbage should take 

place; regulating slaughter houses and removing slums and encroachments from the 

river bed, including the recent attempt of granting legal rights and considering them as 

legal entities. These steps were not always implemented with the same sense of 

urgency or within the Court’s stipulated time frame. While in some instances the 

administrative machinery was slow to respond to the orders of the Courts, in some 

others, the directions had their own set of implications. For example, the setting up of 

Sewage Treatment Plants involved land acquisition much against the wishes of the 

occupiers. The clearing of slums from the river bed on the basis of orders of the 

Court appointed committees while at the same time allowing ‘authorized’ apartment 
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blocks for short term mega events raises critical questions on environmental justice as 

regards marginalized sections of the society who end up paying a disproportionate 

price in the river’s cleaning up efforts.  

The poor today are on one hand the direct victim of the after effects of river pollution 

and ironically also end up becoming the victim in any effort to clean up the rivers. 

This unfortunately seems to be true in many of the environmental issues in the 

country and the rivers are no exception. The plethora of orders by the Courts on the 

Ganga and Yamuna reflects the serious effort on the part of the Courts to clean up 

and revive the rivers. Yet the result is for all to see and in their various orders the 

Courts whether it is the Supreme Court or the High Court acknowledges the lack of 

any improvement in the condition of the river which continues to get worse with 

every passing day. Perusal of various relevant orders of the Courts reveal that either 

the Courts have approved technology based infrastructural solutions for dealing with 

the river pollution or have routinely reiterated the pitiable condition of the river. 

It is notable that the Courts have often found themselves not fully equipped to deal 

with complex environmental issues. In A.P Pollution Control Board Vs Prof M.V 

Nayadu 91 , the Supreme Court acknowledged the problem of the Courts in this 

respect92. The Court observed: 

“In matters relating to industrial pollution ….serious issues involving pollution and related technology 

have been arising …in this Court and in the High Court. The cases involve the correctness of the 

technological and scientific opinions presented to the Courts In such a situation considerable difficulty 

is experienced by this court or the High Court in adjudicating upon the correctness of the technological 

and scientific opinion presented to the Court with regard to the efficiency of the technology proposed to 
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be adopted by the industry or in regard to the alternative technology or modification as suggested by the 

Pollution Control Board”. 

As the chronology of various cases and orders indicate that after a series of strong 

directions the momentum in the case gets lost after a few months/years and it is left 

to another outburst from the same or another Judge/s to put things back on course. 

Such a situation has not facilitated the emergence of long term solutions to the 

problem as most orders tend to be reactive than proactive including the recent 

Judgment by the Uttarakhand High Court granting legal status to the rivers Ganga 

and Yamuna.  

THE POSSIBLE WAY OUT: 

The present Government has come up with Draft of "The National River Ganga 

(Rejuvenation, Protection and Management) Bill 2018" which provides for the 

constitution of Ganga Protection Corps as an armed forces of the union as a solution 

to tackle with the menace of increasing pollution in the river Ganga and its tributaries. 

The draft seems to be promising in terms of providing powers of arrest for offence 

under the Act, by the Ganga Protection Corps. Further the Bill proposes that the 

Court would take cognizance of the offence on the basis of the complaint filed by the 

officers who are authorized under the proposed Act.93 

The draft Act contemplates certain provisions conferring powers to the "National 

Council for Rejuvenation, Protection and Management of River Ganga" [National 

Ganga Council] to arrange to carry out or caused to be carried out impact assessment 

of certain projects and activities which affect or are likely to affect the flow of water in 

river Ganga, such as building barrages, deforestation on hill slopes, hydroelectric 

projects etc. 
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Since all large, medium and small rivers are polluted to varying extent and 

considerably large stretches of several rivers are highly degraded, the Government had 

proposed to frame a River Regulation Zone Notification on similar lines of Coastal 

Zone Notification which a regulation is governing the activities being carried out in 

the coastal stretches of our country. The proposed Notification which is yet to see 

the light of the day had provisions of identifying different zones/categories of river 

stretches on the basis of climatic and geographic features, state of degradation, urban 

and rural settlements along rivers and various other activities.94 The draft notification 

concerning regulation of constructions in river bed and flood plains namely the River 

Regulation Zone (RRZ) has remained on paper despite a number of petitions to the 

Courts seeking its promulgation.  

The problems facing the rivers are complex and require a multidisciplinary approach. 

It is difficult for the Court’s to become the sole agent in the cleaning up and revival 

effort and it urgently needs political, administrative and public support for the 

needful. So long as the public at large remains apathetic to the plight of the rivers, few 

public spirited persons approaching the court in itself may not result in any real 

change in the situation vis a vis the river. The experience of judicial intervention over 

the last few years clearly stands testimony to this fact. ‘Continuing mandamus’ has a 

definite shelf life and if the litigation prolongs beyond a reasonable time without any 

outcome, either the case loses momentum on account of lack of interest of the bench 

or the petitioners or the orders gets reversed or modified on the basis of a fait 

accompli situations often resulting from prolonged litigation, being presented to the 

Courts. Such state of affairs might even lead to a piquant situation whence a violation 

of the Court’s order might be taking place without either the petitioner keeping track 
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or the Court’s remaining actively aware of it. Finally, the Courts can at best remedy a 

situation if there is blatant violation of legal provisions. It cannot become a substitute 

for either inept administrative machinery or lack of political will to save the river. 

Tragically the rivers are today gasping for breath and have become a symbol of 

bureaucratic lethargy, political and social apathy and fluctuating judicial intervention 

something that does not augur well for the future given the continuous water scarcity 

being faced by the country.95 

Currently, we are interested in laying large networks, constructing huge storage dams, 

focusing on irrigation which involves a huge carbon footprint instead of reviving our 

dying rivers without realising that when the last tree is cut down, the last fish eaten 

and the last stream poisoned, we will realize that we cannot eat money. 

 

 

 

 

 

 

 

 

 

 

                                                             
95 Ritwick Dutta, The Unquiet River: An Overview of Select decisions of the Courts on the River Yamuna, PEACE 

Institute Charitable Trust, 2009, <available at https://indiariversforum.org/wp-content/uploads/2018/03/the-unquiet-

river.pdf> (last accessed on 14th July 2019). 

https://indiariversforum.org/wp-content/uploads/2018/03/the-unquiet-river.pdf
https://indiariversforum.org/wp-content/uploads/2018/03/the-unquiet-river.pdf


 
66 

BIO ETHICS- SOLECISM OF CLINICAL TRIALS IN INDIA 

 

Vrinda Bhardwaj 

Judicial Clerk, Supreme Court of India, 

 

INTRODUCTION  

During the last few decades, there has been a paradigm shift in the understanding of 

the comprehensive and abstract concept of bioethics. Attributing it to the wide scope, 

this field of study has attracted attention from media, medical practitioners as well as 

lawyers. The focus of healthcare laws has always been medical negligence, medical 

malpractice and lastly its implications on consumer protection and human nature.96 

The disposition of biomedical science have transformed drastically due to the 

increased scope in genetic engineering, assisted reproductive technologies, human 

cloning and gene therapy.  

Bioethics can be defined as the discipline dealing with the ethical implications of 

biological research and applications especially in medicine. It includes the study of 

what is right and wrong in new discoveries and techniques in biology. Bioethicists are 

concerned with the ethical questions that arise in the relationships among life sciences, 

biotechnology, medicine, politics, law, and philosophy. It also includes the study of 

the more commonplace questions of value i.e. "the ethics of the ordinary", which arise 

in primary care and other branches of medical healthcare.  

Bioethics is an activity that is a shared and reflective examination of ethical issues in 

health care, health science, and health policy. These fields have always had ethical 

standards and moral code of conduct governing its fundamental course of action 
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handed down within each profession. 97 However, due to the recent trends on bio 

medical sciences, it became obvious that we need to scrutinize, articulate and 

deliberate over these standard norms for clarity and establishment of humane 

principles.  

Biotechnology has humongous scope in India and thus, the research community has 

taken guidance as well as recommendations from legal scholars and leaders of public 

opinion to guide them with ethical and legal parameters in the pursuit of uninhibited 

scientific research. The Indian Council of Medical Research has taken up a complex 

set of norms, standards and procedures which is the bioethics jurisprudence of India. 

Human rights are inviolable, universal and indivisible but with variable 

connotations. 98 This would render the field of bioethics prone to inquiry, 

conceptualization, application and investigation to remove any sort of disparity or 

ambiguity within the law. The ethical standards have to be shaped in consonance with 

the global scenario because in today’s world of globalization, medical sciences are not 

governed by geographical or cultural boundaries.  

Certain violations of ethics may not be violations of law, but the river doesn’t flow the 

other way around as all legal violations have ethical implications. Medicine is not a 

field of study or just systemized body of knowledge anymore, it has promulgated itself 

into the nature of an industry tradable products and services. 99  This is what is 

happening now in the fields of organ transplantation, assisted reproductive 

technologies and clinical trials of drugs and devices on humans. Many people are 

unaware of this transformation and its implications. 

CLINICAL TRIALS AND SCOPE 
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Clinical trials are research investigations in which people volunteer to test new 

treatments, interventions or tests as a means to prevent, detect, treat or manage 

various diseases or medical conditions. Some investigations look at how people 

respond to a new intervention and what side effects might occur. This helps to 

determine if a new intervention works and if it is better than the interventions that are 

already available. They are specifically designed to test the safety and efficacy of 

interventions in humans and are preceded by laboratory and animal research. 

Clinical trials are essential to the development of new interventions. For example, 

without clinical trials we cannot properly determine whether new medicines 

developed in the laboratory are effective or safe or whether a diagnostic test works 

properly in a clinical setting. This is because computer simulation and animal testing 

can only tell us about how a new treatment might work and there are no substitutes 

for testing in a living human body.100 

Clinical trials also permit testing and monitoring of the effect of an intervention on a 

large number of people to ensure that any improvement as a result of the intervention 

occurs for many people and is not just a random effect for a one person. It can also 

help to improve health care services by raising standards of treatment. Doctors and 

hospital staff involved in clinical trials are continually trained to provide best practice 

patient care.  

Clinical trials can be for drugs, devices and procedure. It aims to ascertain if they are 

safe and effective, what dosage is best, what the side effects are and whether the 

experimental intervention is as effective as or more effective than other available 

interventions. It follows a careful plan in the form of a written protocol that usually 

includes the background and purpose of the study, inclusion and exclusion criteria for 

participants, schedule of tests, procedures, and other activities. The length of the 

                                                             
100 Christine Grady, ‘Clinical Trials’, THC 21 (2004) 

http://www.thehastingscenter.org/briefingbook/clinical-trials/
http://www.thehastingscenter.org/briefingbook/clinical-trials/


 
69 

study, risks and benefits, statistical outcomes are all a part of the clinical trial 

procedure. 

LAW ANNOTATED 

The Drugs and Cosmetics Act was enacted in the year 1940 and the rules known as 

The Drugs and Cosmetics Rules were framed and notified in the year 1945.101 The 

Drugs and Cosmetics Rules, 1945 were amended in the year 1988 to introduce the 

concept of ‘clinical trials’ in our country. 

Two fundamental changes were brought into the existing drug regime in the country 

by way of this Amendment: one was the insertion of Part XA in the Drugs and 

Cosmetics Rules, 1945 titled ‘Import or Manufacture of New Drug for Clinical Trial 

or Marketing’. It provided for permissions from the Licensing Authority prior to 

import or manufacture of new drugs and the definition of new drug. The other was 

the insertion of ‘Schedule Y’, titled ‘Requirement and Guidelines on Clinical Trials for 

Import and Manufacture of New Drug’.  By way of the given Schedule, Clinical trials 

were introduced in the country subject to them being ‘Phase lagged’. It was stated: 

“If the drug is not approved/ marketed, trials are generally allowed to be initiated at one phase 

earlier to the phase of trials in other countries.” 

The procedure for permission for clinical trials was also crystallized by way of the 

same amendment. Further amendments were made to the Drugs and Cosmetics 

Rules, 1945 in the year 2005 to make the conduct of clinical trials easier. A new 

Schedule Y was substituted in place of the old Schedule Y. The same was titled 

‘Requirements and Guidelines for Permission to Import and/or Manufacture of New 

Drugs for Sale or to Undertake Clinical Trials’. Most significantly, the requirement of 
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Phase Lag while conducting clinical trials was done away with to make it concurrent 

multi country trials. It was provided that: 

“(b) for new drug substances discovered in countries other than India, Phase I data as required under 

Items 1,2,3,4,5 (data from other countries) and 9 of Appendix I should be submitted along with the 

application. After submission of Phase I data generated outside India to the Licensing Authority, 

permission may be granted to repeat Phase I trials and/or to conduct Phase II trials and 

subsequently Phase III trials concurrently with other global trials for that drug. Phase III trials are 

required to be conducted in India before permission to market the drug in India is granted.” 

It has been invariably established that the drug companies were allowed to hold 

concurrent trials i.e. if Phase-I trial data was generated outside India, permission may 

be granted to hold Phase-I trials or to conduct Phase-II trials and then Phase-III trials 

concurrently with other global trials. 

The removal of Phase Lag allowed the pharmaceutical companies to use India as a 

soft target. This can be attributed to the fact that India is associated and swamped 

with poverty, illiteracy and less stringent regulations. This made the whole trial 

procedure extremely cost effective which lead to direct exploitation.  

CURRENT SCENARIO 

In an ongoing writ petition in the Supreme Court the wrong doings of illegal clinical 

trials conducted in India were highlighted in this given case the petitioner gave several 

instances of clinical trials were conducted in Indore (Madhya Pradesh) which was 

investigated by the Economic Offences Wing (EOW) of Madhya Pradesh with several 

recommendations as to lacunae in the law were made the gross practices of bribing 

and embezzlement of money via investigators for foreign travel from the sponsor and 

inherent violation of the fundamental principle of informed consent.  This specific 
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issue was raised in Vidhan Sabha and ironically so, no compensation was paid to those 

who suffer injuries in death. 

The malpractices as to how the approval was taken from Ethics Committee were 

highlighted. It is emphasized on the trials conducted in M.Y Hospital Indore, trials 

conducted on children in Chacha Nehru BalChikitsalaya, Indore, HPV vaccine in 

cervical cancer, which was tried in MGM Medical College Indore as well as in Andhra 

Pradesh and Gujarat. In addition to the above, it is also pointed out the clinical trials 

conducted on mentally ill patients as well as victims of Bhopal Gas disaster. It was 

comprehensively established that some serious gaps/ lacunae exist in the provisions 

of the Act/ Rules. This includes grant of approval without application of mind, 

improper constitution of ethics committees, and gross violation of informed consent 

and absence of a regulatory regime which monitors the conduct of clinical trials. It 

was also pointed out that under the Drugs and Cosmetics Act/ Rules framed, there is 

no provision for grant of compensation in cases of death/ Serious Adverse Events 

(SAEs), not to mention taking action in cases of deaths which result by reason of 

explicit knowledge, intention or negligence. 

Centre for Research on Multinational Corporations and Centre for Studies in Ethics 

and Rights titled ‘Putting Contract Research Organizations on the Radar’, February, 

2011102 

This study has analyzed in a comprehensive manner the role of Contract Research 

Organization in India. In the research it was found that India offers cheap clinical 

trials in comparison to other countries. The study reports that India has 30 major 

international Contract Research Organizations and about 100 of reasonable size. 

These Contract Research Organizations act as intermediaries for arranging clinical 
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trials. The slackness of regulatory authorities as well as their collusion allows them to 

repudiate or spurn standards and ethics in India. Moreover, these Contract Research 

Organizations arrange subjects who offer themselves for such trials owing to poverty, 

illiteracy and other such desperate reasons.  

An appropriate example is that of Clinsyswhich declares itself to be a full-service 

Contract Research Organization which provides investigator and patient recruitment, 

site management, biostatics, data management, drug safety, quality assurance, 

regulatory affairs and medical writing. Likewise, Cqua Research International Inc. is a 

clinical trial management group which asserts that it “provides access to India’s quick, 

cost effective and quality drug development research.” Similarly, Raptim Research is a 

Mumbai-based Contract Research Organization which claims to be a 40-minute drive 

from Mumbai Airport and has clinical and bio-analytical facilities under one roof. 

Another such research organization is Vedic Life Sciences Pvt. Ltd. which declares that it 

is “committed to bringing down the cost of clinical trials through innovative trial 

design and conduct without compromise on ethical and regulatory standards.” 

59th Parliamentary Standing Committee Report on Health and Family Welfare103 after 

the Drugs and Cosmetics Rules, 1945 were amended in the year 2005, New Chemical 

Entities (which are patented innovations by the multi-national pharmaceutical 

companies) are being tested on Indian subjects (as well as subjects of various third-

world countries) for the reason that conducting such trials in these countries. It has 

been vehemently established that such exploitation can be attributed to the fact that 

clinical trials in such third world countries are easy, less expensive and the 

regulators/authorities could be approached for granting speedy approval. The fact 

that Indian subjects are treated as “guinea pigs” has been recognized in the 59th 

Parliamentary Standing Committee Report on Health and Family Welfare. The report 
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conclusively demonstrated that a very larger number of clinical trials are being 

conducted in India after liberalization of relevant Rules (Schedule Y) in January, 2005. 

The Committee was informed that a total of 2,282 trials have been approved from the 

year 2005 up to September, 2010. The Committee also observed that there has been 

extensive media coverage both in India and abroad such as BBC, US NBC, French 

TV, Al Jazeera etc. with serious documented cases of poor, illiterate citizens including 

children of India being used as ‘guinea pigs’ by MNC drug manufacturers. As per the 

Ministry’s status note, a total of 1,514 subjects have died in the years 2008 to August 

2010 during clinical trials. In some isolated cases, in response to media reports, 

CDSCO investigated the trials and found irregularities. 

Due to the sensitive nature of clinical trials in which foreign companies are involved 

in a big way and a wide spectrum of ethical issues and legal angles, different aspects of 

clinical trials need a thorough and in-depth review. The Committee affirmed the 

growing need of investigation and stringent laws to regulate Clinical trials and took it 

up separately under the heading ‘Clinical Trials of Drugs’ for detailed examination. 

The fact remains that due to the clinical trials relating to New Chemical Entities 

(NCEs), hundreds of deaths and Serious Adverse Events have taken place in the 

country. It is imperative to realize the importance of the issue and also investigating as 

to the formlessness and non adherence by the technical Committee or the Apex 

Committee in following the three directions given by the Apex Court that henceforth 

compliance of the three criteria will be shown by the committee in a tabulated form. 

Two significant amendments have taken place with respect to New Chemical Entities. 

One is the notification dated 01.02.2013, vide which the Drugs and Cosmetics 

(Second Amendment) Rules, 2013 were notified and Rule 122DAC was inserted in 

Part X-A. The said Rule titled, ‘Permission to conduct clinical trial’, provides that 

clinical trials need to be conducted in compliance with the requirements specified 
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under Schedule Y. It also made the obtaining of the approval of the Ethics 

Committee mandatory prior to the initiation of the clinical trial. It is now also 

mandatory for the annual status report of each trial to be submitted to the Licensing 

Authority. The Drugs and Cosmetics (Seventh Amendment) Rules were notified. By 

way of the said notification, an ‘Explanation’ was added to Rule 122 DA, wherein 

‘Clinical Trial’, ‘Global Clinical Trials’ and ‘New Chemical Entity’ were defined. Very 

significantly, in Schedule ‘A’, Form 44, under the heading- 

“A. Permission to market a new drug”, after item (10), the following has been inserted: 

“(11) New Chemical Entity and Global Clinical trial- 

Assessment of risk versus benefit to the patients 

Innovation vis-à-vis existing therapeutic option 

Unmet medical needs in the country. “ 

This crystallization of the three criteria to grant of approval of Clinical trial for a New 

Chemical Entity is a crucial step forward for future clinical trials. What needs to be 

ensured is that in all cases where clinical trial is approved for a New Chemical Entity, 

the above criteria are followed rigorously and without fail and that the Central Drugs 

Standard Control Organization maintains all the records of the same.  

IMPEDIMENTS TO IMPLEMENTATION 

However there are various hindrances in implementation of these standard norms and 

regulations which are as follows. Under Rule 122DAC, the responsibility of reporting 

the death/ Serious Adverse Effects (SAEs), vests with the Investigators themselves 

who conduct these trials. Thus, there is an apparent conflict of interest as the 

investigator is on the pay-roll of the sponsor. There needs to be an independent 

mechanism by way of which these deaths and Serious Adverse Effects should be 
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examined and action be taken on the basis of such independent evaluation. Further, 

stricter penal action needs to be initiated against the investigator in case of failure to 

report a death or Serious Adverse Effects, including initiation of action of misconduct 

by the State Medical Council and the Medical Council of India. Another important 

loophole is that the punishment for violation of the conditions laid down under Rule 

122DAC is only issuance of warning letter, discontinuation of the study, suspension 

of permission of the clinical trial and debarring the investigators and sponsors from 

conducting trials in the future. A stringent action is required in the case of violation by 

the Investigators. 

Further, the information as to the financial transactions between the Sponsor and the 

Investigator has still not been regulated under any Rule. These dealing become crucial 

to be placed on record, in order to maintain transparency and accountability in the 

conduct of clinical trials on human subjects.  

It is quintessential for any party to the trial to provide the details of the New Chemical 

Entities (already approved for trials) and approved drugs (after trial) or any other 

relevant material fact. The Corporation under the trial needs to provide a 

comprehensive list of the New Chemical Entities including their names, sponsors, 

investigators, site and number of subjects at each site as well as similar details of New 

Chemical Entities claimed to have been approved for use in India based on such 

global trials. 

 Law relating to Clinical Trials is severely castigated due to the trenchant criticism 

drawn to such unmethodical, desultory and facile laws governing a significant 

postulate of Bioethics being Clinical trials in India. 

Ethics Committees- A Disputed Ethical Functioning? 
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When Schedule Y was originally inserted into the Drugs and Cosmetics Rules, 1945 

by way of amendment in the year 1988, it was not mandatory for the trials to be 

approved by an Ethics Committee. The requirement was that it was desirable for 

clinical trials to be reviewed and approved by the institution’s ethical committee. Since 

such committees are nonexistent in some institutions, the approval granted to a 

protocol by the ethical committee of one institution would be applicable to the use of 

that protocol in other institution which do not have an ethical committee. In case 

none of the trial centers/institutions has an ethical committee, the acceptance of the 

protocol by the investigator and its approval by the Drugs Controller (India) or any 

officer as authorized by him to do so would be adequate to initiate the trials.  

In the amendment to the Drugs and Cosmetics Rules, 1945 in the year 2005, this was 

changed and under the heading of ‘Approval for Clinical trial’, it was provided that 

clinical trial on a new drug shall be initiated only after permission has been granted by 

the Licensing Authority under Rule 21(b), and the approval obtained from the 

respective ethics committee(s). 

The Schedule further specified the ‘Responsibilities of the Ethics Committee’. These 

responsibilities included to review the trials and accord approval to the trials 

considering the rights, safety and wellbeing of all the trial subjects. It was the 

responsibility of the ethics committee to exercise particular care to protect the rights 

of the vulnerable communities. The Ethics Committee was also responsible for 

reviewing the ongoing trials at regular intervals and had the power to revoke its 

approval to a trial protocol. 

There are sever defects in the functioning and ironically, ethical operations of these 

Ethical Committees. While the Committee was given a wide variety of powers with 

respect to deciding the conduct of the clinical trials, there was no proper mechanism 

for their constitution and to hold them accountable. The other concern was regarding 
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the composition of these committees. As the report of the Madhya Pradesh 

Economic Offences Wing made clear, in several cases, the Investigators themselves 

were members of these Ethics Committees.  

By way of notification dated 08.02.2013, the Drugs and Cosmetics (Third 

Amendment) Rules, 2013 were notified. The said amendment inserted Rule 122DD in 

the Drugs and Cosmetics Rules, 1945, titled ‘Registration of Ethics Committee’. According 

to the this amendment, every Ethics Committee, prior to approving trials necessarily 

has to obtain registration from the Licensing Authority, which would be valid for a 

period of three years from the date of issue. Significantly, it also permits the officials 

authorized by the Central Drugs Standard Control to enter the premises of the Ethics 

Committee and to inspect the documentation with respect to the conduct of the 

clinical trials. 

Moreover, as the composition of the Ethics Committee is concerned, an Explanation 

has been inserted in Rule 122DD which provides that an Ethics Committee is 

committee comprising of medical, scientific, non-medical and non-scientific members, 

whose responsibility is to ensure the protection of the rights, safety and well- being of 

the human subjects involved in a clinical trial.  

The Amendment further specifies the Composition of the Ethics Committee. It 

provides that the Committee should consist of not less than seven members, and the 

Chairman shall be from outside the institute. The rest of the members have to be 

from the medical, scientific, non- medical and non-scientific fields, including lay 

persons. It further provides that the members should be conversant with the 

provisions for clinical trial under the Rules as well as the Schedule Y and the Good 

Clinical Practice Guideline. The Committee also needs to notify the Licensing 

Authority in case of change in membership of the Committee at any stage before the 

expiry of the registration. The Amendment also addressed the concern of conflict of 
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interest. It provides that there should be no conflict of interest. The members shall 

voluntarily withdraw from the Ethics Committee meeting while making a decision on 

an application which evokes a conflict of interest which maybe indicated to the 

Chairman prior to the review and be recorded so in the minutes. All members shall 

sign a declaration on conflict of interest. 

While the Drugs and Cosmetics (Third Amendment) Rules, 2013 have indeed played a 

crucial role with regard to the Ethics Committees in terms of their composition as 

well as accountability, some concerns however, still persist. Under the existing regime, 

it is up to the members themselves to voluntarily withdraw in case of conflict of 

interest. The consequences in case of non-disclosure of conflict of interest have not 

been spelt out in the Drugs and Cosmetics Rules, 1945. The question of validity of the 

approval to a trial accorded by the Ethics Committee in which it later comes to light 

that some member on the Ethics Committee had a conflict of interest has also not 

been addressed by the said Rule.  

The Rule does not address a very important concern, namely, whether the Ethics 

Committees will be constituted within the Institutions which are government or 

whether they can be constituted in private institutions as well or by a group of 

concerned persons coming together. This aspect needs clarity. 

PLACE OF CONDUCT OF CLINICAL TRIALS 

Schedule Y of the Drugs and Cosmetics Rules, 1945, as amended in 1988 did not 

contain any provision as to the place of conducting these trials. When these Rules 

were amended in the year 2005, there was a minor improvement. The Schedule now 

specifies that approval for clinical trials could be obtained only for a specific 

site.104The Rules, however, are still silent as to the minimum requirements which a 

hospital or institution where a clinical trial is being conducted must ensure before the 
                                                             
104Schedule Y, Heading (2)(1)(i), Drugs and Cosmetics Rules, 1945 as amended 1988 
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same can be approved as a site where clinical trials can be conducted. The focus, thus 

far, has only been on the viability of the clinical trials. The sites where such trials 

themselves are being conducted, the facilities being provided therein are not 

statutorily regulated yet. 

For example- The Central Drugs Standard Control Organization stated that no 

clinical trial shall be conducted at site having less than 50 bedded hospitals. It has 

been decided to revise this condition and it is further decided that Ethics Committee 

shall examine and decide whether the clinical trial site is suitable for trial or not 

irrespective of number of beds. However, it was also suggested that site shall have 

emergency rescue and care arrangements along with all other necessary facilities 

required for that particular clinical trial. 

This will give rise to unregulated trials, depending on the whims of the Ethics 

Committee. Any place would be chosen for the trial. It is submitted that Drugs and 

Cosmetics Rules, 1945 need to be amended to include the suitability of the trial site as 

a consideration prior to granting approval to the clinical trial in question. The factors 

which necessarily need to be considered are, apart from the competence of the 

investigator and the need to conduct clinical trials on that drug, the facilities available 

in that particular institution, and the emergency facilities available in that institution. 

Further, it has to be clarified whether clinical trials will be conducted in government 

hospitals/ medical colleges or can be done in private hospitals and if yes, whether 

they need approval from the Central Drug Standard Control Organization and the 

known parameters for granting the said approval. This will be a major step forward in 

ensuring the overall safety and well- being of the human subjects of these clinical 

trials. 
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PRIOR INFORMED CONSENT  

Since the time clinical trials have started the world over, the principle of prior 

informed consent is the bedrock on which the same have been based. The 

Nuremberg Code in 1945 as well as the Helsinki Declaration in 1964 both 

emphasized on the principles of voluntary and prior informed consent of the subjects. 

In the Indian context, Schedule Y which was introduced in 1988, provided that in all 

trials, informed written consent of the subject is required to be obtained. The 

accompanying form under Appendix V, provided a standard template to be filled, 

which stated that the subject has been briefed or has read the project summary and 

agrees to voluntarily participate in the project. The subject could either sign on the 

consent form or put a thumb impression on the same. The requirement was a mere 

formality to be fulfilled. 

A significant improvement was made over the earlier mechanical requirement of 

securing the consent of the human subject before undergoing clinical trial. A new 

head was introduced under the heading ‘Clinical Trial’, which was ‘Informed 

Consent’.105 According to this, it became mandatory for the Investigator to provide 

information to the subject regarding the trial in a language which was understood by 

the subject and was non-technical. Provisions were also made with respect to the 

consent obtained on behalf of subjects who were not competent to give consent, like 

minors. A checklist was provided for ensuring the informed consent of the subject. 

This included statement involving purpose of research, description of foreseeable 

risks and benefits to the subject as well as a description of all procedures to be 

followed, including invasive procedures.106 The shocking manner in which the rules of 

prior informed consent were completely disregarded and subverted prior to 
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conducting clinical trials, especially on illiterate subjects is clear from the reports of 

clinical trials of HPV vaccines in Andhra Pradesh and Gujarat.107 The same violations 

took place during the clinical trials on the victims of the Bhopal Gas tragedy108 and the 

Report of the Economic Offences Wing with respect to the clinical trials in Indore. 

The most significant step forward in respect of ensuring free and informed consent, 

however, has been the Drugs and Cosmetics (Fifth Amendment) Rules, 2015. The 

heading ‘Clinical Trial’109 under Schedule Y has been amended to include audio video 

recording of informed consent process in case of vulnerable subjects,covering the 

understanding of the subject on such consent.  The Apex Court directed that audio 

visual recording of the informed consent of the participants is done prior to a clinical 

trial. Further, insertion was made in Appendix V, by which it was mentioned that in 

cases of placebo trials, it would be explicitly stated that the same would not have any 

therapeutic effect. 

One loophole that still exists in the law is that the Rule merely provides that the audio 

visual recording of the consent would be maintained by the investigator for the 

record. What needs to be ensured is that the Ethics Committee or Licensing 

Authority should view such recording prior to clinical trial being conducted on that 

particular subject to ensure that the prior informed consent is voluntary. This 

requirement would help achieve the object behind the amendment better. Further, the 

Rules only specify the audio-video recording of the consent of the ‘vulnerable 

subjects’ and not each and every subject, as directed by the Apex Court. 

RULES PERTAINING TO GRANT OF COMPENSATION 

The Drugs and Cosmetics Rules, 1945, as amended up to the year 2005 did not 

contain any provisions with regard to payment of compensation to such victims of 
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the clinical trial who died as a result of the trial or suffered some Serious Adverse 

Effect. Rule 122-DAB was inserted by way of notification dated 30.01.2013, the 

Drugs and Cosmetics (First Amendment) Rules, 2013. Further additions were done to 

the compensation mechanism under the Rules by way of the Drugs and Cosmetics 

(Second Amendment) Rules, 2013, which was notified on 01.02.2013, inserting Rule 

122-DAC. The heading of Rule 122-DAB is ‘Compensation in case of injury or death 

during clinical trial’. The Rule lays down a mechanism for payment of compensation 

to victims who have suffered death or Serious Adverse Effects as a result of the 

clinical trial. However, there still exist certain glaring lacunae in the laws which have 

been enumerated as follows. 

No alternative compensation mechanism or remedy incase the Sponsors fails: 

It is the responsibility of the Sponsor of the clinical trial to pay compensation and 

expenses of medical management in case of clinical trial related death or Serious 

Adverse Effect.110However, it is stated that in case the sponsor fails to provide medical 

management and/or financial compensation, the Licensing Authority, only has the 

power to suspend or cancel that particular clinical trial or restrict conduct of any 

further clinical trials in the country by that sponsor.111 The Rules do not provide for 

any remedy to the victims of such trials which resulted in death of Serious Adverse 

Effects. Alternative mechanisms for payment need to be inserted in the Rules, which 

could either be a system of bank guarantees or adequate bank deposits made by the 

sponsors prior to the commencement of the clinical trial, or in the alternative, the 

government could be made liable to such compensation if no other mechanism can 

be implemented. 

Rules silent as to which Authority will conduct Post-mortem in cases of death: 
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111Rule 122- DAB sub-rule (7), Drugs and Cosmetics (First Amendment) Rules, 2013 



 
83 

The procedure for payment of financial compensation is laid down under the head 

‘Compensation in case of injury or death during clinical trial’.112The Investigator shall 

report all serious and unexpected adverse events to the Licensing Authority, the 

Sponsor and the Ethics Committee within twenty- four hours of the occurrence of 

such an event.113 There is no mention in the Rules as to which authority will conduct 

the post mortem examination of the body of the victim in those cases where death 

has occurred. It also needs to be explicitly stated that the Investigator who was 

conducting the trial can under no circumstances be permitted to take part in the same.  

Rules silent as to consequences of not complying with timeframes mentioned there 

under: 

The Rules establishes the chain of authorities which must submit their reports within 

given time frames to the Licensing Authority, who is vested with the ultimate power 

of deciding the quantum of compensation and whether the death or serious adverse 

event occurred as a result of the trial itself.114 The Rules lay down timeframes within 

which each Committee is supposed to submit its report to the next. There is, 

however, no mention of the consequences which will ensue in case of failure of either 

of these Authorities to submit their report in the given time frame.  

The work of each subsequent Authority is contingent on it receiving the Report from 

the previous Authority. In light of the fact that the work of each subsequent 

Authority is so intrinsically connected with each prior Authority submitting its report, 

there must be some stringent rules in place as to the consequences in case of non- 

submission of report by a particular authority within the time frame prescribed under 

the Rules. In case the time limits as prescribed under the Rules are not adhered to, 

there should be some mechanism available with the Licensing Authority to take action 
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in cases of deaths/ SAEs within the prescribed time limit and to take action against 

the concerned authority. 

No provision regarding interim compensation in cases of delay in deciding cases: 

Alternatively, there needs to be a mechanism in place by way of which interim 

compensation can be paid to the nominees of the victim in case of death/ SAEs in a 

clinical trial in those cases where the Authorities do not submit their respective 

reports within the prescribed time framework. 

No formula specified under the Rules to compute quantum of compensation: 

Very significantly, the Rules do not provide for any formula on the basis of which the 

quantum of compensation can be computed. This leaves significant scope for 

arbitrariness, with the quantum of compensation left to be determined on the whim 

of the Licensing Authority. What is needed that rules similar to the ones under the 

Motor Vehicles Act, 1988 be framed, in order to uniformly decide the quantum of 

compensation across cases. 

No ‘No-fault’ liability specified: 

Further, the Rules do not provide for a ‘No-Fault’ liability regime. There should be a 

‘no fault liability’ wherein a minimum fixed amount is paid within 15 days of the 

occurrence in case of death or Serious Adverse Events as interim compensation, 

pending detailed review irrespective of whether the death or Serious Adverse Events 

was due to clinical trial or during clinical trial. 

No mandatory Independent Expert Committee in case of Serious Adverse Event: 

The procedure to be followed in case of Serious Adverse Event resulting from the 

clinical trial is essentially the same as has been laid down for the cases of death under 
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Rule 6(i). 115  There is one crucial difference. There is no Independent Expert 

Committee which needs to mandatorily be constituted to submit its report to the 

Licensing Authority. An Independent Expert Committee must be constituted in cases 

of clinical trial related Serious Adverse Events also. This will help in ensuring an 

investigation into the cause of the injury which is free from bias. 

No provision for fastening criminal liability: 

Significantly, the existing Rules do not provide for any criminal liability to be fastened 

on the Investigator or Sponsor in cases where the death or Serious Adverse Event has 

occurred as a result of negligence or with the knowledge and intention of the 

Sponsor/ Investigator. The Bill incorporating the criminal liability has been 

introduced in the Parliament where it is still pending. 

No appeal provision from order of Licensing Authority: 

Very importantly, the Rules, as they stand currently, do not have a provision of appeal 

from the order of the Licensing Authority. It is essential to specify to which forum an 

appeal would lie in case a victim is aggrieved of the decision of the Licensing 

Authority. 

It is imperative to appreciate the above suggestions but their implementation has been 

far from satisfactory. On the basis of information obtained through RTI from the 

Directorate General of Health Services on 01.11.2016, between 2013 and 30.09.2016, 

a total number of 1666 deaths had occurred during clinical trials, in which 

compensation had been paid to only 70.  A total of 6385 cases had reported Serious 

Adverse Effects, out of which compensation had been paid only in 294 cases. It is 

worthwhile to mention that not a single person has been paid compensation in the 

year 2016. As appalling is the pitiable condition due to the laxity of laws, there were 

                                                             
115Heading 6(ii), Drugs and Cosmetics (Second Amendment) Rules, 2013 
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no rules for granting compensation and therefore to such victims, no compensation 

could be granted. It is extremely disheartening to know the sordid state of affairs and 

yet have no awareness to bring justice to the sufferers.  

CONCLUSION 

The ethical justification for undertaking health-related research involving humans is its scientific and 

social value: the prospect of generating the knowledge and the means necessary to protect and promote 

people’s health. -- Guideline 1, CIOMS, WHO, 2016.116 

It has been vehemently established that the law and regulations regarding clinical trials 

in India are vague, arbitrary and haphazard. It is evident that the laws lack the power 

of sanction and hence do not act as a deterrent on big pharmaceuticals giants. Not 

just the laws, but the implementation itself is questionable. The Drug Trials are 

trenchantly criticized for the unethical functioning as well as for the non adherence to 

the law.  Unless laws are honestly implemented by regulatory authorities, the current 

unsupervised, nefarious, illicit, and often illegal clinical trials will pave the way for 

similar trials in gene therapy. This would shockingly conclude in leaving Indians 

deranged, diseased, and deformed or rather dead. The way things are at present, the 

regulators officially designated as public servants are in imminent danger of becoming 

servants of the industry. WHO calls this phenomenon ‘regulatory capture’, i.e. the 

authority is seized by the very interests it is supposed to regulate. 

India is one of the most populous nations with 1/5th of the global diseases. Thus, we 

need new drugs to be developed.117 Clinical research is the only way to introduce safe 

and efficacious molecules in the market. Thus there is an inherent debate between 

clinic trials for greater good V. Rights of the volunteers/participants. The regulatory 

                                                             
116The Republican of Uganda Ministry of Health, National Drug Authority Guidelines for the conduct of clinical 

trials, (Uganda, 2008) 
117Colin Gonsalves, ‘Crookery of Clinical Trials’, The Hindu, 2017 
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authorities have to strike a balance between the two and bring parity in the name of 

greater good in the healthcare sector. 

While it is true that the number of ongoing and upcoming trials have decreased 

significantly owing to the pending cases in the Apex court, this was more to do with 

the sponsors eagerly waiting for stringent and exacting regulations to bring uniformity 

and mitigating any sort of plausible losses. The foremost was that of providing for 

examination of Serious Adverse Events and procedures for compensation in case of 

clinical trial-related injury or death. The second was the Audio Visual recording of the 

informed consent process. The third was the arbitrary cap on the number of trials an 

investigator could simultaneously undertake. The fourth was the requirement of a 

minimum threshold of public medical institutions (with predefined standards) to be 

chosen as clinical trial. The fifth was about inspection and monitoring of clinical trials, 

and finally about registration requirements for Ethics Committee. 

Although most of these reforms are desperately requested and required, the absence 

of adequate regulatory guidance on specific issues, lack of clarity on legal 

terminologies and dearth of a sound communication strategy on the part of the drug 

regulator rendered the reform process counterproductive, resulting in confusion and 

uncertainty, an ‘over-correction’. To add to the woes, the lack of an open resource 

enumerating the nature of clinical trials conducted in India led to the public debate 

taking an undesirable turn. As a result, the global perception of India in the context of 

clinical research has suffered a serious setback. 
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INTRODUCTION 

The concern of this review paper states that how Rawlsian Justice can study and apply 

on environmental governance which environmental protection and justice to nature 

rights is the highest concern. Without systematic knowledge of study regarding the 

environment we need to consider the Rawls’s Theory of Justice will be the best which 

will fit for the proper governance of environment in theoretical framework the first 

concern. Similarly, laws of nature and natural rights should consider the rights of 

human whether human can stay or live in nature or cannot live in nature same with 

that of the tribal people concern. Suppose, if you respect human and non-human 

world in view of biological justice respect and consider yourself always first. Nature 

itself gives us the knowledge of understanding for consumption, and sustainability, 

without destruction into nature, there is possibility of having to have justice to nature 

and human world. Similarly, we the people on this earth had consumed and exploits 

limitless extend which focus to Bentham theory of Utilitarianism thought. Bentham 

says human being consume upto and beyond their expectation of resources use. But 

here, it tells resources are of very limited and exploitation from the natural resources 
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which will keep such resources unavailable because there is absence of sustainable 

development of people mindset. It is also point that resources or natural resources 

cannot give by God and nature cannot developed more than once. Human being 

should ensure that justice make strong in equal footing. The human being and non-

human world are attacking one to one another due to the expansion of human 

activities and narrower of natural world where the non-human can be saved or 

difficult from any attacked. For example, where there is justice there is peace, so, 

environmental justice implies environmental peace. Moreover, there is far of justice to 

give to nature as the human cognition for themselves. Human being need rights to 

live in where some are associated with nature and sometimes they are displaced due to 

development and globalisation activities in this case environmental justice is lacking 

behind on the one hand and human rights on the other. These arguments become one 

of the major social issues in this contemporary world in terms of environmental. For 

this, the common people talks from every corner that within and between men attack 

themselves while animals are far from human. Human beings now become fears or 

scaring among by themselves, more law more crime and more executers such laws 

become meaningless. Closely, humans are fighting to each other for getting things 

done and undone benefits. Because why such social issues happens which means of 

man need to stress their “Original position” which John Rawls’s theory of justice 

attempted in this study. Man had created the law to destroy, and or to sustain, and 

also to protect, to maintain-balance in these natural phenomena. Without justice there 

cannot be called a proper society in view of human’s as well as animal’s world. Justice 

means fair treatment and fair just to treat the just society. Justice defined as a whole 

can also describe as natural justice in general and justice on environment to creates 

environment good governance. Rawlsian justice has also some relevant to study the 

environmental governance of the nations. It is also says that environment or natural 

has their original position because nature itself is permanent which means we can 
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touch, smell, enjoy and taste of nature. While human beings are always interdependent 

as well as dependent to others. Therefore, this dependence on nature needs justice on 

environment with proper governance.  

Further, Finger (2013) earmark and analyse the concept of “Environmental 

Justice” has its origins in the struggles of by the colour communities and lower 

income-communities against uneven environmental burdens in the United States of 

America in the late 70s and early 80s. The traditional environmental movement 

accused not properly addressing the environment as people of colour and the poor 

experience it and was redefined as the place where people live, work and play or enjoy 

interestingly. And finds that the Geographic equity focuses on the location of 

communities and their proximity to environmental hazards, noxious (harmful) 

facilities and discriminatory to land uses118. Andrew Greene (2011) argues that the 

Environmentalists and economic theorists are not alone in their hesitation to support 

Rawls theory of justice as a philosophical foundation supportive of extending 

obligations beyond contemporaries within the society. In Greene writing, where 

Rawls also allow the possibility that nature may becomes a constitutional matter and 

therefore, this matter concerning the basic structure of society, if environmental 

situation becomes dire (urgent). Greene finds in the John Rawls, “The Law of 

Peoples”, to argument justice as fairness where necessary and provides guidance when 

needed due to lapses in Rawl’s larger theory of justice119. According to Bennet and 

Satterfield (2018) urges that the main analytical elements, objectives and related 

attributed pertain to environmental governance which includes - institutions, structures 

and process of governance. Concerning the academic literature on environmental 

                                                             
118  Finger (2013) Environmental Justice, noted that the concept of environmental justice has its origin in the 

struggles of colour communities and lower income-communities against uneven environmental burdens in the late 

1970s and early 80s. It is the recognition of disparities among people in costs and benefits distribution.     
119 A. Greene (2011) Rawls’s Theory of Justice A Necessary Extension to Environmentalism, stated that the law of 

people and its principles govern the affairs and relations among well-ordered and decent peoples and the limits of 

action towards non ideal people burdened or outlaw states. Whereas societies are to views their territory as property.    
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governance that need to develop a comprehensive list of considerations alternatively 

termed the principles, attributes or indicators of governance by different authors 

associated with the capacity, functioning and performance of governance. It also finds 

that the aim of environmental governance is to manage individual behaviours or 

collective actions in pursuance of public environmental goods and related societal 

outcomes. They also again stresses that the analysis of environmental governance 

focuses on the capacity, functioning and sometimes performance of the institutional, 

structural and procedural elements of governance. In brief, further, define institutions 

as both formal (e.g., constitutional laws, policies, tenure systems) and informal rules 

(e.g., cultural context, social norms, prevailing power structures) that shape human 

interactions (e.g., form of decision-making structures and processes) and guide, 

support or constrain human or management actions. Structure refers formalise bodies 

or entities (e.g., decision-making arrangements, co-management bodies) and 

organisations (e.g., levels of government, private sector organisations, civil society 

organisations) as well as informal networks of actors and organisations that embody 

governance capacities (e.g., efficiency, participation) and perform different functions 

(e.g., producing rules and decisions, enabling management actions). Finally, 

governance processes means realising functions and performance of governance. 

Environmental governance structures and processes are driven from the top by 

governments or private individuals or actors to the bottom by local communities via 

shared decision-making processes and this have to have an effect on the capacity, 

performance and outcomes of environmental governance 120 . The above study on 

theoretical framework and also can analyse the theory of environmental further 

aiming the concept of justice which can apply on environmental governance.       

                                                             
120 N. J. Bennett and T. Satterfield (2018) Environmental Governance: A Practical Framework to Guide Design, 

Evaluation and Analysis noted that attributes (qualities or capacities) such as direction, coordination, capacity, 

informed, accountable, and efficient.  
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APPLICATION OF RAWLS THEORY OF JUSTICE ON GOVERNANCE OF 

ENVIRONMENTAL:  

Rawls justice has some application and it has essential for the governance of the 

environmental Issues making the people to follow just society why peoples are 

associated with nature. This has some application to follow these includes-  

a)  His domestic Environmental Justice:  

Edward Abplanalp (2010) ‘Background Environmental Justice: An Extension of 

Rawls’s Political Liberalism’, urges and discusses that Rawls second principle of justice 

comprises two principles. First, the principle of fair equality of opportunity, and 

second the difference principle which focus in this paper. These principles comprise 

Rawl’s special conception of justice and it has their application to domestic 

environmental policy issues. The present Rawlsian framework can also be employed 

to well-order a liberal constitutional democracy the hope that the present extension to 

Rawls theory can assist citizens as they now most pressing environmental concerns 

facing humanity and at the same time secure background environmental justice. Focus 

to multidisciplinary approaches and by some other environmental philosophers have 

attempted in sophisticated interest to connect RAWLS’S theory to environmental 

policy. Further, some of these environmental philosophers have employed the 

difference principle when considering the distribution of environmental goods; the 

distributive effects of the poor principles of justice have not fully appreciated. The 

writing of Abplanalp, analyse the Derek Bell in his “Environmental Justice and 

Rawls” Difference Principle and argues that Rawls’s theory can serve as an adequate 

basis for environmental justice its governance. While Bell’s does not consider 

environmental justice for future generations or how the just savings principle relates 

to Rawls difference principle. No doubt, the difference principle is an important 

component of Rawls account of distributive justice. Rawls perspectives of his theory 
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of justice also well focus to study the fundamental environmental rights which should 

be constitutionally protected. His options have several views. Contracting parties on 

certain environmental rights should be constitutionally protected. Many of the 

countries now have provisions within their constitutions that address environmental 

norms, and some other countries have the constitutions contains fundamental 

environmental rights. Here, certain basic environmental rights are required for people 

to develop and pursue a reasonable worldwide is now uncontroversial enough to be 

an object of a Rawlsian overlapping consensus. If this is accepted then the inclusion 

of basic environmental rights should be able to comply with public reason. Rawls 

connected basic rights to his conception of the person; the specific argument for such 

an extension is fairly straightforward. Several criteria includes –  

a. If citizens of a liberal democracy need certain environmental rights in order to 

develop and use their moral powers in forming and rationally pursuing their 

conception of the good then the contracting parties would agree to treat those 

environmental rights as basic rights.  

b. Citizens of a liberal democracy need certain environmental rights in order to 

develop and use their moral powers in forming and rationally pursuing their 

conception of the good (a complete life).  

c. The contracting parties will agree to treat certain environmental rights as basic 

rights.  

Justification of the theory of environmental rights that the basic rights that Air 

Pollution can cause a wide array of serious health problems and even premature 

death. Similarly, cause arise from the anthropogenic contamination found in water 

and soils that pollution clearly impediment to pursuing a reasonable conception of the 

good. There is a question of thought that if this reasons is sound then fundamental 

environmental rights must included as primary goods with the Rawlsian framework 
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under progressing. Further, yet not all primary goods are basic rights and liberties, 

Rawls thought that all the basic rights and liberties are primary goods. There is need 

of inclusion of environmental rights as human rights or basic rights will cause a 

swelling of Rawls’s index of primary goods. Independently, Rawls himself advised us 

to make his index of primary goods more specific at the constitutional, legislative and 

judicial state of law121. Here Rawls’s said that as citizens we are the beneficiaries of the 

government’s providing various personal goods and services to which are entitled as 

in the case of health care, or it’s providing public goods case measures ensuring public 

health include clean air and unpolluted water and its associates. All these items can be 

included in the index of primary goods 122 . It is said that we must see that 

environmental governance means it is sometimes called the governance of 

environmental which comply with the primary goods indeed protection superior.  

b) Environmental Justice-Fair Equality of Opportunity:  

Let us now move on and consider the legislative stage of the Rawlsian framework. 

Rawls’s heuristic – the veil of ignorance is partially lifted and the parties are aware of 

the availability of natural resources and they will advised the best scientific predictions 

regarding the effects of deforestation, pollution, greenhouse gasses, etc. The 

contracting parties are aware that a healthy natural environment contributes any well-

ordered society need to pollute the natural environment and emit greenhouse gasses. 

In order to secure the interests of those whom they represent will agree that ‘limits’ 

must be set properly. Rawlsian system implements basic environmental rights that 

such parties now agree to federal environmental institutions include laws, agencies, 

and policies designed to protect the constitutionally secured rights and liberties related 

                                                             
121 E. Abplanalp (2010) Background Environmental Justice: An Extension of Rawls’s Political Liberalism, stated the 

equal liberty principle which is Rawls leading principle of justice comprises that the principle of fair equality of 

opportunity and the difference principles. Some environmental philosophers employed the difference principle 

considering the distribution of environmental goods, the distributive effects of the prior principle of justice not fully 

appreciated., p-71 
122 Ibid, p-72.  
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to the freedom and integrity of the person. Here, certain criteria is essential and can 

follow the environmental rights based on Rawls justice –  

a. Under the legislative stage process, contracting parties understand certain 

environmental laws, agencies and polices are needed to protect citizens basic 

rights and liberties related to the freedom and integrity of the person the parties 

will agree to implement them.  

b. Certain environmental laws, agencies and polices are required to protect 

citizens basic rights and liberties related to the freedom and integrity of the 

person.  

c. During legislative phase, parties agree to implement certain environmental laws, 

agencies and policies123.  

Thus, at these points of views, under these circumstances the contracting parties will 

accordingly agree strong health and safety laws, environmental impact assessments 

and required to protect the constitutionally protected environmental rights or at least 

to protect the basic rights and liberties related to the freedom and integrity off the 

person whom they represent. There is need of agreement to established 

environmental protection agency, clean water legislation, clean air legislation, clean 

soil legislation, environmental laws pertaining to the disposal of hazardous wastes. 

Such entities become clearer and to consider fair equality of opportunity, the 

difference principle, and the just savings principle124. We at the justice position of fair 

equality of environmental opportunity rights make our essential distribution of justice 

to understand the concept of environmental equality in just society.     

c) The precautionary Principle  

                                                             
123 Ibid, p-78-79.  
124 Ibid, p-80.  
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The application of the precautionary principle is hampered by lack of political will as 

well as the wide range of interpretations. R.B. Stewart (2002) has listed the 

precautionary principle into four basic versions:  

a. Scientific uncertainty should not automatically preclude regulation of activities 

that pose a potential risk of significant harm.  

b. Regulatory controls incorporate a margin of safety activities should be ‘limited’ 

below the level at no adverse effect has been observed or predicted.  

c. Activities present an uncertain potential for significant harm ‘subject to’ best 

technology available requirements to minimise the risk of harm unless the 

proponent of the activity shows that they present no appreciable risk of harm.  

d. Activities present an uncertain potential significant harm should be ‘prohibited’ 

unless proponent activity shows that present no appreciable risk of harm 125. 

Thus, again the precaution may be defined as “caution in advance, “caution 

practised in the context of uncertainty”, or informed prudence. Here, two ideas 

lie at the core of the principle –  

a. An expression of a need by decision-makers to anticipate harm before it 

occurs. Within this element lies an implicit reversal of the onus of proof. Under 

this precautionary principle it is the responsibility of an activity-proponent to 

establish that the proposed activity will not result in significant harm.  

b. The concept of proportionality of the risk and the cost and feasibility of a 

proposed action126.      .  

Again, Ole W. Pedersen (2010) in his article ‘Environmental Principle and 

Environmental Justice’ aptly analyse that the formulations stresses on one of the 

                                                             
125In brief discussion the difference between the precautionary principle and the precautionary approach stated that 

the principle 15 of the Rio declaration 1992 states that ‘in order to protect the environment, the precautionary 

approach shall be widely applied by States according to their capabilities.’ In these circumstances, threats of serious 

or irreversible damage, lack of full scientific certainty shall not used as a reason for postponing cost-effective 

measures to prevent environmental degradation. https://en.wikipedia. org.   
126 Ibid.  
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primary foundations of the precautionary principle and globally accepted definitions 

that results from the work of the Rio Conference or “Earth Summit” in 1992. The 

principle 15 of the Rio Declaration noted that in order to protect the environment the 

precautionary approach widely applied by States according to their capabilities. There 

are threats of serious or irreversible damage; lack of full scientific certainty not to used 

as a reason for postponing cost-effective measures to prevent environmental 

degradation127.   

Rawls Theory of Justice can understand with the application of the precautionary 

principle focus on the theory of environmental governance. The important issues and 

aims of precautionary reasons is that the law of global climate change can govern. 

Basic argument embraced by the parties during the legislative stage of the domestic 

model to adopt a precautionary principle when deliberating on a wide variety of 

federal environmental policies. Popularising the articulation of a precautionary 

principle found in 1992 Rio Declaration on Environment and Development: “where 

there are threats of serious or irreversible damage, lack of full scientific certainty not 

used as a reason for postponing cost-effective measures to prevent environmental 

degradation”. A constitutional liberal democracy well-ordered by the present Rawlsian 

framework adopts a precautionary approach to environmental policy128.                               

CONCLUSION:  

In short, Rawls theory of justice that tells us about the nature as well as the 

environmental issues aiming that nature itself provides us resourceful activities that it 

is by the human being can adopt and sustain. For the protection of the environment 

healthy some precautionary principle must follow. A. Kreihuber and M. C Zucca 

(2012) the project coordinator entitled “Advancing Justice, Governance and Law for 

                                                             
127 O.W. Pedersen (2010) Environmental Principles and Environmental Justice, Research Article, Environmental law 

Review, https://journals .sagepub.com.    
128 Ibid, p-87. 
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Environmental Sustainability” produced by UNEP Division of Environmental Law 

and Conventions aptly suggested that justice gives us guarantee rights of access to 

information, public participation in decision-making and access to justice in 

environmental matters. Concerns on Rawls Theory of Justice have to have the 

application of making the environmental governance manageable. There are several 

pillars which can access to study the environmental justice and governance fruitful 

and have a clear concept. First Pillar: Access to information- information pillar covers 

both the ‘passive’ or reactive aspect of access to information (i.e., obligation on public 

authorities respond to public requires for information and active aspect deals with 

other obligation relating to providing environmental information). Here, any 

environmental information held by a public authority must be provided when 

requested by a member of the public unless it may falls within a finite list of exempt 

categories. There are exemptions to the rule that environmental information must be 

provided. Second Pillar: Public Participation in Decision-Making- the public 

participation requirements for decision-making on whether to license or permit 

certain types of activity may have a significant effect on the environment. There are 

some criteria that includes (i) each party shall apply the provisions with respect to 

decisions on whether to permit proposed activities (ii) each party shall also apply in 

accordance with its national law the provisions to take decision on proposed activities 

may have a significant effect on the environments include timely and effective 

notification of the public concerned, reasonable timeframes for participation, 

including provision for participation at an early stage. It is recommended through 

public participation during the preparation by the public authorities of executive 

regulations and other generally applicable legally binding rules that may have a 

significant effect on the environment. The Third Pillar: Access to Justice – it aims to 

provide access to justice in three board different contexts- (a) review procedures with 

respect to information requests, (b) review procedures with respect to specific 
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decisions are subject to public participation requirements and (c) challenges to 

breaches of environmental law in general. Thus the 1992 Rio Declaration states the 

first principle that human beings are at the centre of concerns for sustainable 

development. They are entitled to a healthy and productive life in having harmony 

with nature. Justice, including participatory decision-making and the protection of 

vulnerable groups from disproportionate negative environmental impacts must be 

seen as an intrinsic element of environmental sustainable129. Plachciak (2015) find that 

the two goals that focus on Rawls Justice- one is the ‘idea of environmental justice’ 

and the second is the ‘Rawls basic structure of society’. Again Plachciak analyse that 

there are four concept of environmental justice- concept one implies toxics, 

environmental hazards, pollution; concept two indicates that toxics, environmental 

hazards, pollution include the (clean air and other basic environmental goods); 

concept three follows quality environments and its surroundings; concept four treats 

plus environmental resources especially food and heat. He has defined the distributive 

principle following the concepts of environmental justice stated above, the first 

‘equality’, second ‘guaranteed zero equal right to guaranteed standard while concept’ 

third and fourth indicates ‘guaranteed minimum’ respectively. Further, Plachciak 

interpreted Rawls’ principle of justice and his theory of justice as a background to 

environmental justice that the basic structure of society recognises nature as the 

primary subject of justice. Here, ‘nature’ defined primary subject than nature can be 

an original position where man should have and developed the clean environment 

following justice on nature or Earth protection. There is generally acknowledged that 

Human society should be responsible for environmental degradation. It is the fact, 

that the philosopher did not develop any moral theory with regard to environmental 

                                                             
129 A. Kreihuber and M.C Zucca (2012) Advancing Justice, Governance and Law for Environmental Sustainability” 

Rio+20 and the World Congress of Chief Justices, Attorneys General and Auditors general, and stated that 

“Environmental law is essential for the protection of natural resources and ecosystems and reflects our best hope for 

the future” produced by UNEP Division of Environmental Law and Conventions, p-4, 11, 28 and 29.  
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issues. There are four additional things that deal with the nature as the primary subject 

or primary goods making justice strong behind the veil of ignorance. According to 

philosopher, one is the extending of justice to cover duties to future generations..... 

Another is the problem of extending it to the conception and principles that apply to 

international law and political relations between peoples....... A third problem of 

extension is that setting out the principles of normal healthcare and finally whether 

justice can extend to our relations to animals and nature”. Thus the main issue of 

environmental justice is not the question of justice between spaces or the problem of 

intrinsic value but rather the result of environmental pollution and its impact on 

health. Rawls does not categorise health as a primary good to be distributed by the 

‘just’ society. It is rather included on the list of natural primary goods such as vigour, 

intelligence and imagination. In brief, environmental justice basing on Rawls justice 

implies two distinctions one it is connected with a social movement aimed at fair 

distribution of environmental benefits and burdens. While the other is the theory of 

environment, environmental law and governance, environmental policy, sustainability 

and political ecology considers the important perspectives130. In short, to say nature is 

single, limited, sensitive, etc. that environmental governance is essential and fair on 

society and natural world.    

                

 

 

 

                                                             
130  A. Plachciak (2015) Environmental Justice and John Rawls’ Concept of Well-ordered Society states that 

accordingly, two distinct implications one is connected with a social movement aimed at fair distribution of 

environmental benefits and burdens, and the theories of environment, environmental law and governance, 

environmental policy, sustainability, and political ecology on the other. Therefore, the advocates of environmental 

justice emphasis that a wider meaning than an equal distribution of toxics, environmental hazards and pollution.   P- 

313-319.  
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INTRODUCTION  

Uniform Civil Code is one of the Post Constitutional aims of the modern India which 

is beautifully enshrined under Article 44 of the Constitution of India with a safeguard 

that it has been inserted as a non-justiciable Directive Principle of State Policy. 

Though, one cannot deny that this is just not a territorial issue confined within the 

boundaries of India but a global predicament for different legal systems and lawyers 

around the corners of the world. This leads to different kinds of questions being 

raised w.r.t its authenticity and suitability to adopt it in the present situation. First of 

them is, what is the relationship between these family laws and the legislative 

enactments in a country? To what extent should the territorial law allow for, or seek 

to restrain, the legal implications of religious and socio-cultural diversity in a territory? 

If a state is secular, then to what extent the government has power to restrict the 

extent of personal laws and enforce legal uniformity throughout the country? Whether 

this is religion v. law or reconciliation of laws within the country?                                                      

Dr. B. R. Ambedkar while framing the Constitution had a very clear view of the 

existing religious diversities in the country. And for that reason Uniform Civil code 

was placed under the protection of Directive Principles of State Policy i.e. it UCC is 

not enforceable in the Court of Law. India is the best example for the famous saying 

“Unity in Diversity”. India is a country where multiple family laws exist at a same time 

for example the community of Christians are regulated by The Christian Marriage Act, 
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1872, The Indian Divorce Act, 1869 and The Indian Succession Act, 1925. The Jews 

are still being regulated by their un-codified customary marriage law and The 

Succession Act of 1925 is applicable in case of matters relating to succession131. The 

Parsi community is having their own law regulating them in terms of marriage and 

divorce by The Parsi Marriage and Divorce Act, 1936. The Parsis have their separate 

laws relating to succession which is quite unique and different from the rest of the 

Laws of Succession. Hindus and Muslim are two major sects in India having their 

own personal laws out of these the Hindus in some way or the other are being 

regulated by the statutory enactments of the legislative body, secularized and 

modernized according to the need of the society. Primarily on the other hand the 

Muslims are still very stringent about their beliefs and have a very traditional approach 

towards their personal laws. The Muslims believe that their personal laws are divine 

sacrament sent by God on Earth which can’t be amended, replaced or repealed by 

human agency. Their laws are divinely ordained and can’t be changed according to the 

whims and fancies of human beings.  

Since, each community have a separate, unique and distinct law governing their 

domestic relations it can be said that these laws are communal in nature dealing with a 

particular matter relating to a particular sect or community. A citizen of India carries 

his personal law with him wherever he goes in the entire country. Now these days it 

can be aptly said that the personal laws are partly statutory and partly non-statutory. 

For now the yearn for Uniform Civil Code can’t be fulfilled because there is no lex loci 

in India in different fields relating to marriage, divorce, inheritance, etc. though one 

cannot deny that a continuous efforts has been made to oust anti-social personal laws 

which is not fit for today’s society and lead towards uniformity. This is not only to 

                                                             
131 Uniform Civil Code, available at https://www.lawteacher.net/free-law-essays/civil-law/uniform-civil-code.php, 

visited on 6th July, 2019. 
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reconcile the laws and for uniformity but also to eradicate social evils existing in the 

society in the name of religion and to protect the human rights.  

In India, majority including Supreme Court of India are trying to bring certain 

fundamental reforms with a progressive ambition to minimize the heterogeneity lying 

between culture and tradition, custom and religion. The jungle of legal plurality has 

always been the socio-legal reality of India which has taken a different trajectory than 

expected, due to which there are plethora of legislation governing the different 

communities  

THE PROBLEM OF LEGAL PLURALISM   

Now-a-days nowhere in this world within a particular boundary have a single set of 

laws being made equally applicable to all irrespective of their culture, religion or 

language. Every single country consists of two or more numbers of religion, culture or 

language. This can be estimated when a country witnesses immigration of people 

from the other countries. The personal status laws continue to immigrate with those 

people and then lead to the application of personal laws on them making them ever 

more international. This migration of people from one territory to other can be 

termed as “ethnic or religious implants” 132. Large scale immigration and migration 

leads us to a question that how do we manage this cultural diversity in law? To what 

extent such new forms of legal diversity are recognized? 

These foreign transplants strongly influence the legal pluralism of a country. 

Moreover, all countries have their specific culture and legal histories which helps in 

the construction of their legal systems as best suited to their people. Legal pluralism 

denies a single set of model of official law which could be followed by all133. Thus, 

                                                             
132 Werner Menski, The Uniform Civil Code Debate in Indian Law: New Developments and Changing Agenda, 

available at https://pdfs.semanticscholar.org/927e/3d77732a278f94dc07c98cce264d8703fdc8.pdf, visited on 4th 

July, 2019. 
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difference in the society relating to culture religion and language is obvious and can’t 

be unified due to many other reasons including the above-mentioned. Globalization 

has actually increased the local and regional diversity of religions, customs and laws, 

and thus impacts almost everywhere directly on formal legal structures134. While the 

desire for equality conscious and nationally uniform legal regulation is of course 

strong and justice, we are still often told, means equality rather than equity, the reality 

remains that legal pluralism is a fact and remains the norm which can’t be easily 

changed if we specifically talk about India. The demographical as well as cultural 

situation of India is so diverged that it is literally impossible to harmonize these 

conflicting laws and faiths.  

LEGAL PLURALISM: A NEVER-ENDING DEBATE IN INDIA  

Article 44 cannot be implemented and the personal laws cannot be abolished 

overnight and that’s why Article 44 was inserted as an intricate compromise i.e. as a 

Directive Principles of State Policy. Article 14 of the Constitution of India became the 

Grundnorm135 of laws and at the same time this article was qualified by Article 15 & 16 

which expressedly empowered the Indian State to frame special laws for the 

protection of certain classes especially for women, children and historically 

disadvantaged communities.  

Since India has explicitly accepted the reality of legal pluralism, it questions and 

challenges the dominating old Eurocentric positivist presumptions about the 

desirability of legal uniformity and its connection with the concept of rule of law. 

After independence (when Pakistan was separated from India) India was inspired to 

follow the Western-dominated legal and political setup but at the same time it was 

deviated towards the ancient Hindu concepts of governance and law given by 
                                                             
134 Martin Shapiro University California, Berkeley School of Law, The Globalization of Law, Indiana Journal of 

Global Legal Studies Volume 1 | Issue 1 Article 3, available at 

https://www.repository.law.indiana.edu/cgi/viewcontent.cgi?article=1002&context=ijgls, visited on 5th July, 2019. 
135 Pure Theory of Law given by Hans Kelson 
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M.K.Gandhi. The political leaders of that era soon realized that this country consists 

of a combination of culture with its own unique plurality-conscious heritage136.  

When the British India was being demarcated as two separate territories on 15th of 

August, 1947, Pakistani Leaders thought that Pakistan would become the country for 

Muslims having uniformity in their legislative laws but no one can deny the present 

situation. The situation is that even the Muslims are not safe in their so called Islamic 

state. On the other hand, the post-colonial Bharat was evidently aware of the fact that 

the sovereign Republic of India would be home for different religious or ethnic 

groups to be regulated by their own laws differently.  

After many debates in the Constituent assembly of India137, the leaders enshrined in 

the Constitution of India, 1950 a compromise programme for the future which was 

always there as a sign of expectation that somewhere in future we’ll be able to achieve 

legal uniformity and lay down a Uniform Civil Code. This overarching policy aim, as 

an ambition for the future, was laid down in Article 44 of the Indian Constitution of 

1950, a Directive Principle of State Policy: 

“The state shall endeavor to secure for the citizens a uniform civil code 

throughout the territory of India”. 

 The legal uniformity has yet not been materialized in India or anywhere in the world. 

Even after 60 years of independence the model of uniformity of laws has not been 

adopted and the Indian families have skillfully implemented the personal laws in 

India. A method of operating a uniform law without having a codified uniform law 

which has developed gradually over several years has been prevalent in India. 

Whatever law is being laid down in Indian Territory have no nexus with the other. 

                                                             
136 Op cit 1 
137 Constituent Assembly Debates (Proceedings), Vol. VII, Tuesday Nov. 23, 1948. 



 
106 

Thus, there’s no uniform pattern followed up as the Indian State never revealed the 

purpose and pattern of developments brought forth but these are not accidental 

haphazard developments. The Legislature wittingly and purposefully without making 

much noise very carefully and slowly is trying to harmonize the existing personal laws 

prevailing within the territory of India. They are trying to do it without challenging the 

status and uniqueness of the personal laws. This is what can be observed in the 

current situation. In the name of the protection of rights of Muslim women they 

struck on the Triple Talaq which is in anyway not practiced by the majority of the 

Muslims. Moreover, none of the Muslim Ulemas were consulted before the 

pronouncement of judgment. The disastrous judgment of Shah Bano Case leads to 

hue and cry across the country which subsequently leads to the enactment of Muslim 

Women (Protection of Rights on Divorce) Act, 1986138. This is nothing but an 

effort to bring forth Uniform laws as the legislature has already distorted and moulded 

Hindu Law according to their parameters. The Indian experience shows that this 

development does not require the admittedly dangerous radical step of a newly 

implemented uniform enactment in family law for all citizens. Rather, India has 

devised a strategy of carefully planned minor changes over a long span of time, 

actually an intricate interplay between judicial activism and parliamentary intervention, 

which has left the various bodies of personal law as separate entities. Thus this 

conundrum of legal uniformity can be solved without a drastic step rather slowly and 

cautiously which can be a suitable model for many other countries139. 

Now one can observe that the different personal laws resemble each other in many 

aspects though not completely because of their ethnic and religious identities and not 

                                                             
138 Muslim Women (Protection of Rights on Divorce) Act, 1986, available at 

https://indiacode.nic.in/handle/123456789/1873?view_type=browse&sam_handle=123456789/1362, visited on 7th 

July, 2019. 
139 Werner Menski, The Uniform Civil Code Debate in Indian Law: New Developments and Changing Agenda, 

available at https://pdfs.semanticscholar.org/927e/3d77732a278f94dc07c98cce264d8703fdc8.pdf, visited on 6th 
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only by their titles but also in substance. The Muslim community is immune to a great 

extent because of the apparent reluctance of Muslim Religious leaders and 

spokespersons to contemplate statutory legal reform. The non-codification of Muslim 

law pleased and assured them but at the same time the Muslim law couldn’t be saved 

from the post-modern reconstruction process. The Rajiv Gandhi’s government readily 

granted the Muslims a separate personal law after the Shah Bano140 decision which 

exempted the Muslims from the general regulations of the Criminal Procedure Code, 

1973.  But soon the Act of 1986141 was legislated and under Section 3(1)(a) of the said 

Act, a Muslim Husband will be liable to pay much higher maintenance amount to his 

divorced wife when compared to Section 125 of the Criminal Procedure Code which 

consists of an upper limit of Rs 500/- which is a very meager amount for maintenance 

of a human. But the Act of 1986 restored the Muslim law that a husband needs to 

maintain his wife only till iddat period but a fair and reasonable payment must be done 

so that she can live her life afterwards peacefully.  Subsequently in Danial Latifi142 case 

which was decided in the year 2001 upheld the legitimacy of Shah Bano143 case thereby 

reinforcing the general social welfare principle that Indian ex-husbands must maintain 

their divorced wives until they die or remarry. With a vision that this can subsequently 

be challenged- so an express explanation was attached to it by saying that the Indian 

Legislature is empowered to make reasonable classifications between citizens by 

promulgating separate Acts exclusively for Muslim Community. 

If one observes the pattern of these cases been decided, we can come to a conclusion 

that there is not an absolute exemption from the social welfare agenda enshrined 

under the Constitution of India. Thus, Indian Muslim has not been allowed to remain 

outside the purview of the constitutional mandate but at the same it cannot be 

                                                             
140 (1985) 2 SCC 556 
141 Section 3 in The Muslim Women (Protection of Rights on Divorce) Act, 1986, available at 

https://indiankanoon.org/doc/976981/, visited on 6th July, 2019. 
142 AIR 2001 SC 3958 
143 (1985) 2 SCC 556 
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abolished completely. The separate statutory law has been promptly granted to the 

Muslims but not absolutely on their own terms.  

THE RELEVANCE OF HISTORY   

 Evidently, the mental image of legal codification also relates closely to global debates 

about religion and its relationship with law. The concept that Moses came down to 

earth from Mount Sinai with the Almighty’s commandments is extremely common in 

majority portion of the world. After this, the idea that Prophet Mohammad (PBUH) 

received the laws of God to handover those to the world became an extremely 

powerful symbol of the innate strength of religious law which opened up a new era 

for the world of religion. Thus Christianity and Islam spread worldwide symbolizing 

the strong link between the Universe and religion which didn’t only include religious 

messages but every aspects of life like political, social and legal guidance. This created 

a holistic system of knowledge which enabled humans to create man-made legal 

systems to run a country. 

The Pope came to be perceived as the representative of God to the mankind on this 

earth and the messenger of Islam, Prophet Mohammad (PBUH) became more than a 

messenger who gained personal authority and power through contact with divine 

authority in political, social and legal terms. Due to this such person tends to become 

the leader who effectively controls the law because of the direct contact with the 

religious sources. But now-a-days there is a continuous global pressure on the State to 

secularize if not internationalize the laws.  

Coming to Hinduism, the first question that comes up is Whether Hinduism is a 

religion? Hinduism is dominated by complex Indic forms of values and ethics with no 

uniform agreement. There is no centralized belief system focused on one Hindu deity 

and have polytheistic practices unlike Islam. Hinduism has a lot sectarian 
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manifestations and plethora local beliefs. The Hindu culture is being dominated by 

polytheism and plurality of chosen deities. There are many vedic sages popularly 

known as rishis who the Hindus believe that they’ve heard the vedic hymns in a 

process of revelation which is called as shrutis but there is no central figure to be called 

as Hindu Prophet. The Shrutis were passed to the coming generation to preserve the 

ancient knowledge which is known as smiritis.  Thus one can conclude that India’s 

majoritarian belief system is developed on plurality-focused body of theory leading 

directly to the present confusing and messy picture of Hinduism as more of collection 

of sects rather than one stratified religion144.  

“This also explains continued reliance on Hindu customary law, even in modern 

statutes, such as sections 7 and 29(2) of the Hindu Marriage Act of 1955145 in 

relation to customary solemnization of marriages and customary divorces. On top of 

this, the inability to neatly define a “Hindu” creates many fuzzy boundaries for 

determining allegiance to any particular personal law. The temptation to argue for one 

law for all Indians arises to some extent out of frustration about such messy 

diversities146”.  

On the other hand the Muslims and the Christians have uniformity in their belief 

though it is impossible to have uniformity all over the world due to the different 

language, demographical differences, accent, etc over few meaning and implications in 

Arabic expressions. One can take example of difference within Indian Territory, the 

accent and understanding in Bengal is far more different from that of Lucknow due to 

demographical difference and language. The Muslim concept of legal pluralism, 

ikhtilaf which means tolerated diverse opinion is a very obvious phenomenon in a 

                                                             
144 Werner Menski, The Uniform Civil Code Debate in Indian Law: New Developments and Changing Agenda, 

available at https://pdfs.semanticscholar.org/927e/3d77732a278f94dc07c98cce264d8703fdc8.pdf, visited on 8th 

July, 2019 
145 THE HINDU MARRIAGE ACT, 1955, available at https://highcourtchd.gov.in/hclscc/subpages/pdf_files/4.pdf, 
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society where there is a huge population of Muslims belonging to different schools of 

Islamic jurisprudence. Moreover the Muslims have been striving a lot to harmonize 

the difference and the result of which is that a Muslim man can marry a kitabiyah 

woman (Christian, Jews and Parsis) but shunned idol-worshippers.  

In India the majority is Hindus and thus they claim that their system of religious law is 

older than any of the other religion and superior. The Hindus tried to convince the 

Britishers that Veda is their holy book. They also claim that there’s one god depicting 

Brahma or Krishna as their ideal ruler figure, a prominent Hindu deity inspired 

through Ayodhya Hinduism. The Hindus claim that since they constitute the 

intellectual property of the demographic majority the Hindu beliefs must prevail all 

over India which seems an unreasonable and illogical argument to the author.  

Now this turns the table around and this line of reasoning turns the arguments in 

favour of Uniform Civil Code towards attempts to Hinduise the whole nation and to 

simply get rid of the Muslim and Christian Personal laws which is connected with a 

large number of people’s emotions. This leads to the crisis of secularism which has 

been promised by the national leaders while drafting the Constitution. If secularism is 

the basic structure as decided by the Supreme Court of India in S.R.Bommai v. 

Union Of India147 then Uniform Civil Code will be fraud on the Constitution as it 

violates the basic structure of Constitution as well as it violates the Freedom of 

religion beautifully enshrined under Article 25. Now the tussle is between DPSP and 

Fundamental Rights.  

LEARNING TO RESPECT DIFFERENCES IN INDEPENDENT INDIA 

In 1947 after Indian Independence it was absolutely clear that India will be home to 

many ethnic as well as cultural groups and just not Hindus or Muslims. This is exactly 
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where the shoe pinches for many of the groups who have been observing the change 

nervously. India has been Hindu-dominated for quite a long time but the Constitution 

has provided safeguards to the minorities. If the minority protection is not properly 

taken care by the Constitution of India as promised in the beginning then the 

minorities will face more difficulties. The plurality-conscious Constitution cannot let 

the majoritarian Hindu law to become the law of the land.  

The concept of Uniform Civil Court has been advocated by many scholars who 

expressed their frustrations about the long never-ending debates are looking into the 

possibility of its effective implementation in the country. Apart from this the 

international values has been emphasized on, to minimize the identity variations by 

privileging the so called state-made (dominated by Hindu personal laws) secular laws 

and even international law over cultural laws on the people on India.  

The harmonization of cultural differences in not a problem only in India but it is a 

conundrum faced by the international society. Now the question is why this 

unification of law is required? The advocates of Uniform Civil Code emphasize that 

the uniformity of laws is employed to achieve a dominant model to be made 

applicable in the entire country equally. But the author’s concern is when a country is 

so culturally and ethnically diverse, is it possible to achieve this ideology? The growth 

rate, employability, development, etc must be the main concern of the government 

rather than taking this drastic step. This step would definitely lead this country to 

chaos and unrest in the entire nation because these diverse groups has been given 

their unique status from the beginning and they’ve now claimed this position as an 

absolute claim which is to an extent is absolutely correct. The Universal Declaration 

of Human Rights has been a constant model of majority of the states when it comes 
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to rights of the human being, Article 18 of the UDHR grants a right to have freedom 

of religion148. Even at global level this tension has becme even more inextricable.  

After independence Nehru was torn between the two approaches taken by Gandhi 

and Dr.B.R.Ambedkar i.e. a Hindu-centric Gandhian approach and state-centric 

secular approach. While Gandhi wanted to preserve the local culture and customary 

norms, the legal plurality of this focused on the self-controlled systems of traditional 

Hindu dharma. Gandhi’s approach was, by taking into account the facts and 

circumstances of every case, justice would be served better rather than having codified 

precedents. Where on the other hand Dr.Ambedkar emphasized on codified laws with 

strong central state with the maximum legal uniformity to be achieved. The former 

had a view to return to and preserve the ancient religious and cultural models whereas 

the latter had a view to break the shackles of past and follow the model of the west. 

Dr.Ambedkar was striving hard to establish a secular modern India with uniform laws 

based on France or Germany model whereas the temptation to make India a Hindu-

dominated state was strongly advocated by Mahatma Gandhi. Above all, Nehru 

wanted to have a unique secularism to India with no air-tight stratification of 

definition rather a liberal approach to embrace all i.e. Secularism meaning equidistance 

of state from all religions and a recognition of holistic interconnections of linguistic, 

ethnic or religious minorities with equal treatment149.  

Thus, the diversity-conscious realism of India dominated the uniform ideology and 

the Constituent Assembly of India started formulating the New Constitution of India 

                                                             

148 Article 18.-  Everyone has the right to freedom of thought, conscience and religion; this right includes 

freedom to change his religion or belief, and freedom, either alone or in community with others and in public 
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https://www.un.org/en/universal-declaration-human-rights/, visited on 4th July, 2019. 
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July, 2019. 



 
113 

of 1950. The provisions of the Constitution would rather reveal that there was a 

compromise between uniformity and diversity, centrality and localism prevailing in the 

country. The Indian Constitution is said to copy pasted from different constitutions 

of the world but the scholars advocate that the best have been taken for India as India 

is typically unique and cannot follow a single model where full recognition has been 

given to the diverse groups present in the country and has been given full respect. 

India’s massive democracy cannot be handled by any single model but a unique model 

was framed to look into the suitability150.  

Dr.Ambedkar adamantly argued for a Uniform Civil Code as a weapon to eradicate 

the differences in Hindu Law and its tradition. Uniform Civil Code was supposed to 

be used as a secularizing device to remove the internal differences in Hindu Law and 

at that particular time he was least bothered about Muslim law as he himself witnessed 

the oppression done by the caste system within the Hindus. However Ambedkar’s 

project of uniformity and modernity was a great failure because at that point of time 

Nehru realized that this uniformity can’t be brought forth by a stroke of pen rather it 

requires great circumspection. Similarly the agenda of Uniform Civil Code in the 

present era by the Hindu nationalists is a tool to get rid of Muslims law and wipe 

them off from the Indian Territory. But the respect for diversity has come out more 

triumphantly from the entire nation151.  

If we focus on the language used by the drafters of the Constitution for the Uniform 

Civil Code we can observe that they are extremely vague i.e. “the state shall endeavor to 

secure”152 is vague as it doesn’t give any timetable or any clear agenda behind it. The 

author believes that the vagueness has been intentionally left behind so that in case it 
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would ever be possible to implement it this agenda it can be implemented but the  

author won’t deny the fact that this no more than a “distant mirage”153.  

In the beginning while the debate for the codification of Hindu Law in the 1950s was 

going on, the diversity within the Hindu Law became crystal clear and was realized 

that implementing Uniform Civil Code would be too harsh and rigid. Within the 

Hindu law there are various local and customary rules which could not be fitted into a 

Uniform set of laws, thus the ambitious agenda of the codification and uniform 

Hindu law was at early stage abandoned. But somehow few of the areas were 

codified- the Hindu Marriage Act, 1955, the Hindu Adoption and Maintenance Act, 

1956, the Hindu Succession Act, 1956 and the Hindu Minority and Guardianship Act, 

1956. Though the codification of these laws gave rise to confusion rather than 

eradicating the difference because the Buddhists, Jains and Sikhs were subsumed 

under Hindu law during this reform process.  

CONCLUSION 

“Raw haste, half sister to delay” 

-Lord Alfred Tennyson154 

The post-modern social welfare orientation has thus relegated the political football f 

the Uniform Civil Code to a minor place on the league table of agendas. The Indian 

Territory as regulated by its laws doesn’t demand full state control of marriages or 

other areas connected to it. There are certain exceptions like marriages where 

foreigners are involved, the rest are absolutely a matter of customs, for clans, families 
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and the concerned individuals and not at all for the inefficient state bureaucracy. This 

is a matter of great concern that for Indian Government the matters of financial 

security for wives and children appear to have more important than the political and 

high-profile issue of nation’s security and the other important issues of the country 

like unemployment (biggest issue faced by the pool of young minds). While many 

critical issues of social welfare have been in lime light, the introduction for Uniform 

Civil Code has been over-shadowed by these critical matters. The fact that the author 

observes is that the personal laws can efficiently and effectively take care of the 

pressures of potential inequality by slow and gradual harmonization of the personal 

laws given by the criminal and constitutional laws. And moreover Indian Territory is 

globally known for its diversity and home for innumerable ethnic, religious and 

linguistic groups. The personal laws in India are ethnic identifiers of the most 

celebrated unity in diversity in India. Thus, the author believes that India has achieved 

the equivalent of the Uniform Civil Code and one cannot deny that there’s nothing 

called as “perfect in this world” especially when we talk about laws in a territory. The 

vulnerability that the proponents of Uniform Civil Code contend is better protected 

by the Constitutional provisions and the other Acts. The uniformity of laws which is 

proposed to be created by the Parliament is absolutely unworkable.  

Most important of all, the scholars supporting the Uniform Civil Code are neglecting 

the notion of “living law” propounded by Eugen Ehrlich.155 Even if they frame any of 

the legislation modifying the personal laws or entirely removing it, there will be living 

law prominently followed by the respective groups. Thus the personal laws will always 

remain culture-specific and will be marked by its differentiations. Demanding 

Uniform Civil Code is like asking for moon from the sky which can never be achieved 

but can always be dreamt of.  
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The Indian government rather than focusing on a uniform law should accept the 

challenge of making the existing laws more effective and better to deal with the social-

legal reality within the protective boundary of the Constitution of India. Thus this is 

indeed a great challenge, though not unique to Indian Law, the continued plurality of 

laws in India.  

The personal laws must not be altered or changed until they’re a threat to the society 

and so far as the author has observed the personal laws are not at all a threat to the 

Indian society. For e.g. the sati pratha156 was banned because it was a social evil and a 

threat to the society. The Compulsory Registration of Marriages Bill, 2006 is a 

uniform law to eradicate the social evil of child marriages, polygamy and women’s 

legal security regarding marital status157.  

The legislature of India has framed many blunders in the greed of unifying the laws 

and if it continues drafting and implementing such law would be impossible or will 

create deplorable situation in the country. The Prohibition of Child Marriage Act, 

2006 was found to be one of the most dramatic inventions of the Indian Legislature. 

And this was basically to strike the Muslim Personal laws as the shari’ah law allows 

minor marriage according to the Majority Act because a person is fit to get married 

when he/she attains puberty (Bulugh). The legocentric flaw that has been observed by 

the author in the Bill is that section 5 consists of “the marriage performed after the 

commencement of this Act shall be null and void if not registered within sixty days of solemnization of 

marriage”158.  This ambiguous and misleading words used by the legislature will never 
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158 THE PROHIBITION OF CHILD MARRIAGE ACT, 2006, available at 
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let this Bill become an Act as it has a tendency to cause a great havoc in the Indian 

society.  

In addition these legal regimes, there’s another secular legislation called as Special 

Marriage Act159 of 1954 for all the groups. If there is such legislation already being 

drafted by the legislature, then what is the need for unification of personal laws which 

can’t be done at any cost? This is not possible because these different groups are 

entirely different from each other and one won’t accept the other. Thus the legislature 

should focus on the major laws leaving minority laws untouched as this involves the 

sentiments and faiths of common people.   

The Indian government needs to understand that all these facts reflects deep 

awareness that the new laws they want to legislate do not create facts overnight and 

the socio-legal reality cannot be changed by a stroke of pen. Lessons must be learnt 

from the taken from history and new legal structures must observe the limits of law 

accepting the fact that various forms of protective discrimination will always form a 

part of Indian law. 
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INTRODUCTION 

India has a plethora of religions, and a multitude of family laws governing those 

religions. The Christian community is guided by Christians Marriage Act 1872; Jews 

follow their own personal marriage laws and in cases of succession, follow the 

Succession Act of 1925; the Parsi community has its very own Parsi Marriage and 

Divorce Act, 1936, along with a separate law for the issue of inheritance included in 

the Succession Act, a law having its own special identity in the Act. Hindus and 

Muslims also follow laws different as compared to the rest of the Succession Act. 

Hindus law is largely modernized, thanks to statutory enactments, while Muslim law is 

still largely stagnant and unchanged. On a single issue, all these individual laws have 

different instructions, sometimes so starkly different that it does not even seem to be 

a part of the same country. Hindus have no option but to practice monogamy, 

whereas Muslim men can have upto four legal wives at any given time. Similarly, 

Hindus have a whole elaborate Act defining and outlining adoption for them, but the 

same is not applicable for the Christians and Parsees. 

In all contemporary nations, there is mostly a single uniform law present to govern 

everybody. Even in India itself, there is a single criminal law, compiled as The Indian 

Penal Code and the Code of Criminal Procedure, which is in place to give out justice 

to everyone without discriminating on grounds of religion or caste, and common land 

laws, like the U.P. Zamindari Abolition Act, 1951 applicable on everyone. These 
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provisions face no objection, apart from some incidents, and even those incidents not 

being due to religious sentiments. Many of these laws go against the Muslim law, and 

yet they are steadily implemented without any severe backlash. For instance, Muslim 

law provides for women to be stoned to death if they are accused of committing 

adultery, but that is considered under the Indian Penal Code. 

The law of our nation is communal to the extent that each religious sect has its own 

individual set of rules for governing family matters, and each person has the liberty to 

follow his own law in every part of the country, making it highly personal. Moreover, 

the current family law is not completely statutory, thus making it a labyrinth difficult 

to navigate, wrought with contradictions and contrasts. What might be acceptable in 

one religion may be deemed punishable by the laws of another religion, giving 

advantage to one group while punishing the other. 

With a view to make the country’s law uniform, secular and non-discriminatory, 

Article 44 of the Constitution, one of the Directive Principles of State Policy, states 

that- “The State shall endeavour to secure for the citizens a uniform civil code 

throughout the territory of India160”. 

NEED FOR A UNIFORM CIVIL CODE 

The Uniform Civil Code in India advances the idea of discarding the personal laws 

which originate from the holy books and traditions of each major religious group of 

the country and replacing them with a common set of laws which will govern each 

citizen of the country, without any discrimination. The main objective of having a 

uniform civil code is to reinforce the idea of integration of the nation by removal of 

the confusion and contradictions caused due the web of diverse personal laws. All 

religious groups in India would then have a level ground on issues like marriage, 

                                                             
160 The Constitution of India, art. 44 
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divorce, succession, etc decisions regarding which are currently governed by the 

varying personal laws. 

 The implementation of a uniform civil code is of vital importance for both, the 

protection as well as upliftment of the suppressed and national integration. There is 

no essential nexus between religion and personal law in a country that claims to be 

secular. Marriage, succession, divorce and the likes are issues secular in nature and 

ideally should be governed by a uniform law applicable to all the citizens in a country, 

providing equal status to all the citizens. In the modern era, a secular democratic 

republic which claims to be free from discrimination, should take an actual step 

towards being free from the said discrimination and have a single solid law to govern 

domestic relations for its citizens not considering their religion, caste, creed and sex. 

JUDICIAL APPROACH  

Several times in the past, the Supreme Court has strongly suggested bringing in a 

uniform civil code in India, one that would do away with any discrepancies in the 

passing of judgments regarding relevant domestic issues, based on the maze of the 

varied personal laws. 

 In 1985, the Supreme Court strictly reminded the Parliament to frame a Uniform 

Civil Code in the case of Mohd. Ahmed Khan v. Shah Bano Begum161.  In the case, an 

impoverished Muslim woman was given triple talaq by her husband without her 

consent, and subsequently she asked him for maintenance as per Section 125 of the 

Code of Criminal Procedure. The Supreme Court declared that the plaintiff actually 

could exercise this right and observed that even the Quran says that it is an obligation 

of the husband to make a provision to support his divorced wife. Regretting the lack 

of promotion and stagnant potential of article 44, the then Chief Justice of India, 

Justice Chandrachud, stated that: 
                                                             
161 Mohd. Ahmed Khan v. Shah Bano Begum And Ors, AIR 1985 SC 945. 
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“A common civil code will help the cause of national integration by removing 

disparate loyalties to law which have conflicting ideologies.”162 

Another case which showed Supreme Court’s strong inclination towards a Uniform 

Civil Code was Sarla Mudgal v. Union of India163. In this case the Court was to decide 

whether the husband in a Hindu marriage, could marry a second lady, without 

officially leaving the first, if he converted to Islam. The Bench, with Justice Kuldip 

Singh as its head, held that a deviant Hindu husband could not do such an act and be 

successful in trying to outwit the provisions of Hindu law and ought to be punished 

according to the Indian Penal Code for the crime of bigamy. In a rather long 

judgment, the Judge emphasized upon the need for a uniform civil code several times, 

and stated: 

“Successive governments have, till date, been wholly remiss in their duty of 

implementing the constitutional mandate under Article 44164.” 

In the above case, the court asked the then Prime Minister, P.V. Narasimha Rao, to 

keenly observe Art. 44 again with a fresh perspective, lamenting that none of the 

governments that have been in power, however strong or weak, have made any 

contribution towards bringing in a uniform civil code, leaving it to be a distant dream 

of the constitution makers. 

In another case in 2003, John Vallamatton v. Union of India, the Supreme Court declared 

Section 118 of the Indian Succession Act to be unconstitutional, as it was 

discriminatory for imposing an unreasonable restriction only on Christians and no 

other religion in the matter of religious or charitable legacy. The Bench, with the then 

Chief Justice Khare as its head, stated as follows: 

                                                             
162 Uniform Civil Code, available at:  http://www.legalserviceindia.com/articles/ucc.htm (Visited on July 5, 2003). 
163 Smt. Sarla Mudgal, President, Kalyani & ors. v. Union of India, AIR 1995 SC 153. 
164 Ibid. 
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“We would like to State that Article 44 provides that the State shall endeavour to 

secure for all citizens a uniform civil code throughout the territory of India it is a 

matter of great regrets that Article 44 of the Constitution has not been given effect to. 

Parliament is still to step in for framing a common civil code in the country. A 

common civil code will help the cause of national integration by removing the 

contradictions based on ideologies”165 

However, in the case of Maharishi Avadhesh v. Union of India , when a writ petition was 

filed in order to persuade the government into bringing a uniform civil code in the 

country, it was unfortunately dismissed due to the reason that this was under the 

jurisdiction of the legislature and not the judiciary166. On the same pattern, in the case 

of Pannalal Bansilal v. State of Andhra Pradesh, it was held that even though a uniform 

civil code is greatly desired, it must not and cannot be enacted in a single operation , 

as that would be counter-productive to the unity and integrity of the nation167. 

Even the steadfast assertions of Justice Kuldip Singh as shown in one of the above 

cases were later taken lightly or dismissed on the ground that that they could only be 

seen as obiter dicta or passing statements and not legally binding on the government.  

The Supreme Court’s opinion in the Lily Thomas case ought to be noted. The Court 

lamented that the Directive Principles of State Policy as described in Part IV of the 

Indian Constitution are not justiciable in courts of law as they do not represent any 

enforceable with regards to the person. The Supreme Court is left powerless when it 

comes to legally enforcing the Directive Principles168. 

                                                             
165 AIR 2003 SC 2902. 
166 1994 SCC Suppl (1) 713. 
167 Pannalal Bansilal Pitti & Ors. Etc v. State Of Andhra Pradesh & Anr, AIR 1996 SC 1023. 
168 Lily Thomas and Ors. v. Union of India and Ors, JT 2000 (5) SC 617. 
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In the case of Mary Roy v. State of Kerala169, the Supreme Court has to decide whether 

certain provisions of the Travancore Christian Succession Act, 1916, were 

unconstitutional under Art. 14 of the Constitution of India. The mentioned 

provisions said that a widow would be allowed to have just a life interest which shall 

end if she dies or remarries someone. It was debated that the Travancore Act was 

overruled and erased by the Indian Succession Act, 1925. The Supreme Court tried to 

avoid the question about whether gender inequality in cases of succession was in 

violation of article 14, yet it was declared that the Travancore Act had been replaced 

with the Indian Succession Act. The case of Mary Roy has been declared a decision of 

great importance which shall act as a precedent in bringing about gender parity in 

cases of succession. 

What is intriguing is the stance of the Supreme Court on this matter. On the one 

hand, it has almost always and quite clearly recommended bringing in a uniform civil 

code. Meanwhile, it has shunned every attempt where people have called for the 

uniform civil code, taking the recourse of PILs. 

In a recent judgment, the Supreme Court analyzed the issue with a slightly changed 

perspective, and observed that since as early as independence, the government has 

only been able to reform, if at all, the Hindu laws, for Hindus have been relatively 

more tolerant in this respect. In the words of the Supreme Court, “The Hindu 

community has been tolerant of these statutory interventions. But there appears a lack 

of secular commitment, as it has not happened for other religions.”170 

The oscillation of the Supreme Court along with the legislature’s reluctance indicates 

that introducing a uniform civil code in India is a desire that will not be fulfilled 

anytime soon. Soon after the Constitution of India came into force, Prime Minister 

                                                             
169 1986 SCR (1) 371. 
170 Dhananjay Mahapatra, ‘Centre changed personal laws of only Hindus; SC’, The Times of India, Feb. 9, 2011. 
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Jawaharlal Nehru, on being asked as to why he did not already enforce a uniform civil 

code in the country, he said: “I do not think that at the present moment, the time is 

ripe in India for me to try to push it through.” Supposedly, he believed that the nation 

was not prepared enough for this mandate at that time. More than half a century has 

gone by, and it seems India still is not prepared to accept a uniform civil code. Not 

enforcing this constitutional mandate at that time led to the citizens being habituated 

to the individual centric advantages of the varied personal laws, which they would 

now not be ready to forego. 

PROBLEMS BEING FACED 

The main issue of contention surrounding the uniform civil code is mainly about 

secularism along with freedom of religion enshrined within the Constitution of India. 

The Preamble of the Constitution mentions India being a “secular democratic 

republic”. This implies that the State does not follow or support any particular 

religion. A secular State must also not discriminate among its citizens on grounds of 

their religious identities and beliefs. A State must only concern itself with the welfare 

of its citizens, and not with their relation to God. This means that the State should 

make sure that the religious practices of the people does not interfere with the rights 

of the general public. In the case S.R. Bommai v. Union of India , according to Justice 

Jeevan Reddy, it was held that “religion is the matter of individual faith and cannot be 

mixed with secular activities, Secular activities can be regulated by the State by 

enacting a law”171. 

There is also a huge portion of people believing that this is certainly not the 

appropriate time for India to usher in a uniform civil code, for it might offend certain 

religious sects and religion here is not a term of reference to be taken lightly. People 

of our country give a lot of weight age to religion, supported by the fact that a 

                                                             
171 AIR 1994 SC 1918. 
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multitude of religions are thriving here. Thus any common law to govern the system 

of the various religious communities must not hurt any section’s beliefs and 

sentiments and must put out equal but also equally suitable treatment to all the 

persons. 

For example, the Scheduled Tribes might be hesitant about accepting such a code, as 

it would allow property to move outside their tribes, leaving them in a disadvantaged 

position. Such apprehensions cannot be taken for granted, considering that the history 

of our country is wrought with unequally distributed social development. 

Another one of the more prominent reasons due to which the Parliament has failed to 

pass legislation in favor of a common civil code is because the cause lacks support 

from within the Parliament itself. Moreover, the hue and cry around this issue has 

acquired communal undertones, where no religious group is ready to part ways with 

its ancient personal laws, while different political parties endeavour to protect their 

vote banks made up of the different religious groups, and are averse to the idea of 

supporting a common civil code and risk offending their potential voters. 

Another argument put forward is the loss of identity, saying that when people of the 

different religious communities are made to follow and uniform set of laws, several of 

those communities forget and discard their traditional norms and ancient customs, 

thus leading to a degradation of their culture and identity. This notion is farther from 

the truth than it can ever be. A uniform civil code would not actively and deeply go 

about altering the cultural and traditional norms that have existed for ages, but only 

give an outline for societies to flourish and function within, and it will only focus on 

the rights, letting the rituals present in the personal laws stay untouched. 
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PROS AND CONS OF UNIFORM CIVIL CODE 

Countries like Russia, Japan, and France are strong today because they have a strong 

sense of unity which we have not been able to inculcate and promote amongst our 

people. 

Pros 

The Constitution of India says that India aspires to be secular in nature and for that 

very purpose implementing a uniform civil code throughout the country becomes 

even more important as such a law would eliminate the scope of discrimination 

among men and women, the Hindus, Muslims, Parsis, simply in the name of the 

diverse personal laws that come along with the religions. This would also sort out and 

simplify the legal system of the country and make it more consolidated. It will help 

consolidate a national identity not divided by religion.  

In an attempt to hold on to their ongoing personal laws, the people of India fail to 

look at the bigger picture. The benefits of having a uniform civil code in the country 

by far outweigh the cons of it. Firstly, it would provide equal status to the citizens of 

the country.  In the modern times, a country that claims to be a secular democratic 

republic ought to have a uniform law for governing family matters for its citizens 

irrespective of their class, religion, caste, creed etc, so that all its citizens can receive 

equal treatment. 

Having a uniform civil code would promote gender equality. It can be usually seen 

that personal laws of most of the religions discriminate against women, some religions 

more than others, leaving women vulnerable and hence hindering the country’s 

progress along with theirs. Men usually have it easy in matters of successions, or even 

an upper hand in adoption, or guardianship of children. For example, Hindu 

daughters were deprived of being a joint heir to their ancestral property according to 
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Mitakshara, a school of Hindu law which governs succession. It was only after Lata 

Mittal filed and won a 20-year case in the Supreme Court that Hindu daughters were 

finally considered for equal rights in their ancestral property. Similarly, until an 

amendment in the Christian Divorce Act 1869, Christian women could not divorce 

their husbands simply stating adultery by the husband as the reason, it had to be part 

and parcelled with cruelty, sodomy, or bestiality. On the contrary, Christian husbands 

could simply declare that their wives are adulteresses and divorce them. Uniform civil 

code will bring both males and females on level ground, and eliminate such disparities 

The Constitution of India guarantees equality before law. All Indians are supposedly 

equal before the court of law as the laws governing crime and other civil matters 

(except personal laws) are the same for all. Article 15 of the Constitution provides 

“prohibition of discrimination on grounds of religion, race, caste, sex or place of 

birth172“. But what are personal laws, if not discrimination on the basis of religion? A 

muslim man may be legally entitled to have up to four wives, thanks to Muslim 

personal laws, but a hindu man is said to have committed the crime of bigamy if he 

has more than one wife, for his personals laws declare it so. With the introduction of 

Uniform Civil Code, all the citizens will be governed by a common set of personal 

laws. Moreover, the chances of politicising the issues related to the discriminatory or 

special privileges availed by the different religious sects will come down significantly.173  

Justice Katju narrated a case in his blog, reiterating the need of elimination of the 

backward laws in various religious sects and ushering in a uniform civil code, saying 

“In some village in Orissa there was a young Muslim couple with 3 children. One 

night under the influence of liquor the husband had a quarrel with his wife and said to 

her 'talaq, talaq, talaq'. Nobody else was present at that time, and nobody came to 

                                                             
172 The Constitution of India, art. 15 
173 Uniform Civil Code: Pros and Cons in a nutshell, available at: https://www.clearias.com/uniform-civil- code-ucc/ 

(last visited on July 7, 2019). 

https://www.clearias.com/uniform-civil-
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know of it. However, about a month thereafter the wife told a friend of hers about 

this, this friend told someone else, until the Maulana of the local mosque came to 

know of it. He then declared that the couple were no longer husband and wife, and so 

could not be allowed to live together. A mob of local Muslims reached the couple's 

house and told the wife to get out of her husband's house as she was no longer his 

wife. She protested that she had small children, but the mob would not relent. A 

petition was filed before the Orissa High Court, which was dismissed, and against that 

order an appeal came before my bench in the Supreme Court. I observed in court that 

everyone in this country has to behave in a civilized manner, whether Hindu or 

Muslim. If the couple wants to live together, how is it anyone's business? I then 

directed the police to give protection to the couple.”174 

CONS 

The benefits of having this constitutional mandate do not make it any easier to 

implement in a country like India, where religion and everything related to it forms 

the basic fabric of the country’s culture. When we consider the practical 

implementation of it, coming up with a fresh set of common rules for governing 

people on matters like marriage, succession that may be neutral to all religious groups 

is an extremely tough task, due to great cultural diversity with respect to the religions, 

sects, castes, creed etc. 

Another issue that the implementation of a uniform law may be faced with is that a 

large number of minority groups could look at a Uniform Civil Code as a hindrance to 

their right to exercise freedom of religion, believing that a uniform law will overlook 

and ignore their religious practices and traditions and would be based on and 

influenced by the practices of the more dominant or majority religious sects. The fear 

has increased manifold and has become deep rooted with the years due to the growth 

                                                             
174 Uniform Civil Code, available at: http://justicekatju.blogspot.com/2014/05/uniform-civil-code.html  

http://justicekatju.blogspot.com/2014/05/uniform-civil-code.html
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witnessed in communal tension and violence in the recent years. These fears are also 

fuelled by the presence of vested interests of the various political parties and leaders, 

who are only concerned with preserving and increasing their vote banks from castes 

and religions. It is rightly feared that any discussion or action towards the 

establishment of a uniform civil law would inevitably be taken over by politicians 

trying to spark communal feelings for their own personal interests. 

 Now, Art. 25 of the Constitution talks about “Freedom of conscience and free 

profession, practice and propagation of religion” 175  and since the said article is a 

fundamental right, it cannot be encroached upon and is legally enforceable in a court 

of law, unlike Art. 44 which is a directive principle of state policy, and is not legally 

enforceable in a court of law. Clearly, the aim of putting art. 25 in the constitution 

were to ensure that the freedom of religion of the various diverse communities of the 

country is protected. This makes us rethink whether the country can have a uniform 

set of laws to govern everyone while discarding the various personal laws, but does 

not hamper the people’s freedom of practicing their religion at the same time. 

The task of bringing about this change is a tough and sensitive task, and for justice to 

be done to it, this change must come about after well thought planning and serious 

deliberation, understanding and analyzing how the different personal laws cause 

gender inequality, discrimination on issues like marriage, adoption, succession, 

framing the laws in such a way so as to remove these problems. Experts are of the 

opinion that a uniform civil code must not be compiled by picking up the supposedly 

best elements from various personal laws and bringing them together, for this could 

prove to be a very controversial move. It will be more acceptable if such a law is 

created from scratch with the help of an independent body, taking help from experts 

and advisors in this field. This task would require a lot of time and human resources. 

                                                             
175 The Constitution of India, art. 25 
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Also, the law makers must be considerate enough and unbiased throughout the whole 

process, so as not to jeopardize the task of implementation. 

A CASE STUDY: THE UNIFORM CIVIL CODE OF GOA 

While the whole of India is debating over and showing uncertainty with regards to the 

introduction of a uniform civil code, the state of Goa seems to be already down that 

path and setting an example for us to follow.  Goa has come up with a compilation of 

‘Family laws’ which is mandatory for every Goan to follow. 

The code of the state forbids any discrimination among the Hindus, Muslims, 

Christians, Parsis, or any other religious community. The Goan Civil Code is inspired 

by and borrows from the Portuguese Civil Code, 1867, and it directs people on 

domestic matters such as marriage, separation, adoption, succession, guardianship, etc. 

and propagates the idea of gender parity. 

 The code enacts several progressive laws, setting an example for all other states.  It 

implemented the rule of monogamy, and under it, in Muslim marriages registered in 

the state, the husband is not allowed to marry a second wife or even divorce the 

existing wife by practicing triple talaq. Provisions talking about the distribution of 

property during divorce have also become uniform and stricter. In a case of divorce, 

each spouse is entitled to have half of the property in question. Also in cases of 

succession, on the untimely demise of a spouse, the surviving spouse automatically 

become the owner of half of the property, while the other half of the property goes to 

the children in equal parts, not considering gender as a factor, as well as ignoring or 

dismissing the marital status of the children, or whether they stayed or had left the 

house before. Thus seeing Goa enact such laws with success makes it completely 

illogical to claim that a Uniform Civil Code might not be successful in India as an 

excuse to avoid it for protecting personal interests. 
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SUGGESTIONS AND CONCLUSION 

Many Islamic nations have modified and codified its personal laws to make sure it is 

not misused. Islamic countries like Turkey, Egypt have modified their laws. An 

interesting thing is that till sometime after independence both India and Pakistan 

followed laws put forward by the Shariat Act, and surprisingly, Pakistan had brought 

more reform in its personal laws till 1961 than India had and in the present times the 

situation remains the same, with Pakistan ahead of India in its reforms. It is 

unfathomable as to why India ought to go on following extremely discriminatory laws. 

Besides, Muslims who reside in countries like U.K. U.S.A, Germany, Australia, 

France, etc were open and receptive enough to accept and conform to the uniform 

civil laws of the respective countries without any outrage displayed on not being able 

to follow their religious laws. Unfortunately, India does suffer from the said feeling. 

People are too possessive of their personal laws to be receptive to a uniform civil 

code. Moreover, the matter is more about political interests than legal interests. The 

issue of a uniform civil code has as many times been silenced as it has been raised. 

However, considering the frequency of incidents we see where big controversies have 

cropped up due to the personal laws, a uniform civil code is the need of the hour. 

A uniform civil code would bring a balance between protecting the fundamental rights 

of all its citizens with equal intensity, and the preservation of the religious identities of 

the various sects of the society. It should not be known for all the elements it has 

borrowed from the Shariat, or the Bhagwad Gita, or Parsi or Christian personal laws, 

but for its just and humane nature, which guarantees equal treatment and justice to all 

the citizens under its aegis. Its design must be in such a way that it does not interfere 

with the inner functioning of each community, but at the same time ensures that 

those functions do not infringe the rights of any person. Having a uniform civil code 

would also do justice to the presence of the word 'secular' in the Constitution of 
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India, because then there won't be legal differences and clashes due to the various 

personal laws fuelled by age old religious practices. It will also contribute to removing 

gender disparity, and would give a voice to the people who were otherwise oppressed 

under the personal laws of their community. It will eliminate discrimination in its 

wider form too, where the laws of one religion may be more lenient or harsher than 

those of some other community. It would guarantee equality among the people in this 

respect. Further, the people of India must be made aware of and sensitized towards 

the advantages of having a uniform civil code to follow, so that they made be 

accepting and receptive towards it when the time comes.  

Bringing in and implementing a uniform civil code is a Herculean task in itself, in a 

country where people are more influenced by religion than they are by law? So 

drafting a law that does not provoke any religious sect but also does not compromise 

on its main functions of meting out equal treatment and justice to all the persons, 

irrespective of their religious beliefs must be done very carefully and diligently, taking 

care of every aspect of this task. In order to usher in a uniform civil code smoothly, 

an independent body or a think tank must be formed, that would solely work on 

formulating the terms of the code, keeping in mind all the points discussed here.  

Also, the people must be sensitized to the concept of a uniform code and must be 

educated in this regards, so as to mobilize them to support the cause, and suitable 

programmes should be formulated for this purpose. Evidently, this task cannot be 

hustled and would also require great resources as well as time.  Instead of allowing 

politicians to use this concept for emotional manipulation to serve their vested 

interests and gain a political upper hand, the leaders should work towards developing 

a unanimity regarding the uniform civil code. 

For selling the idea to the people, the aim of introducing a Uniform Civil Code should 

not be shown as providing protection to minority interests or anything on those lines, 
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but as a tool to treat every human with dignity. The Uniform Civil Code shall act as a 

tool to bring religious harmony to the society and would help put nationalism before 

communalism. The religious plurality which currently becomes a cause of conflict 

shall become a way of showcasing India’s diversity, devoid of conflicts or friction. For 

this to be achieved, India must work together, legislators and common men alike, and 

must take strong steps to achieve this goal. 
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The Swayambar was mine. 

The decision my father’s. 

My life was pledged to a bow and arrow. 

“My life” an offering to the shooter of the fish. 

Years went by…. 

We started on our journey’s end towards the snow clad Himalayas. 

I fell first 

No Pandava stretched a hand 

Towards Paradise they walked…. 

Then I realized… 

Heaven too must be only for men. 

 

-‘I’ Draupadi-- a dance drama by Mrinalini Sarabai 

Has modern society changed, for better? This paper aims (a) to study the role and 

status of women from ancient times. (b) to investigate whether the status of women in 

modern Indian society regarding Equality, Education, Marriage and Family life is 

maintained or has deteriorated. This paper explores that -has the position and status 

of women has been uplifted since the society has moved towards 21st century. 
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WOMEN IN INDIA 

The status of women in India has been subject to many great changes over the past 

few millennia.176 With a decline in their status from the ancient to medieval times,177 to 

the promotion of equal rights by many reformers, their history has been eventful. 

Women's rights under the Constitution of India mainly include equality, dignity, and 

freedom from discrimination; additionally, India has various statutes governing the 

rights of women.178 

POSITION OF WOMEN IN HINDU DHARMA 

The roots of Hindu religion are in the Aryan society of patriarchal system. The family 

unit was a large one, generally extending over three generations and with the male off 

springs living together. The birth of a son was especially welcomed in the Aryan 

family for the son’s presence was essential one of the important ceremonies. At the 

same time the position of woman was on the whole free. Hindus considered that the 

man and woman represent the two aspects of one person. Scriptures says that Lord 

Shiva consists of a body of a two halves – one is of male and other is of female and he 

is called ‘Ardhnarishwar’. Woman was considered more powerful than man and 

treated as Goddess or ‘Shakti’. The society was governed by certain established norms 

approved by Arthaveda. Woman along with man participates in all activities equally 

and hence she was considered as ‘Sahadharmi. In the area of spirituality woman were 

not inferior to men. Yajunvalykya had imparted divine knowledge of the most 

                                                             
176"Rajya Sabha passes Women's Reservation Bill". The Hindu. Chennai, India. 10 March 2010. Retrieved 25 

August 2010. 
177Jayapalan, N. (2001), "Status of women in Hindu society", in Jayapalan, N. (ed.), Indian society and social 

institutions, New Delhi, India: Atlantic Publishers and Distributors, p. 145, ISBN 9788171569250. 
178Parihar, LalitaDhar (2011). Women and law: from impoverishment to empowerment. Lucknow: Eastern Book 

Company. ISBN 9789350280591. 
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difficult nature to Maitrai and that she had not only been able to comprehend the high 

philosophy but had also actually attained divine knowledge.179 

It is in Manusmriti which brought the woman into slavery by fixing her duties to serve 

like Dasi (servant); to feed like mother; give advice like Minister; and give conjugal 

sanction like a Rambha of heaven. At the same time, woman is considered to be 

under the protection of father during childhood; under the protection of husband 

during youth and under the protection of son during old age. As the woman lost her 

property right she lost independence and became lifelong dependent on male 

dominated society. Therefore, then the social, cultural and religious backbone of 

Indian society is based on patriarchal structure gave comprehensively secondary status 

to woman. Actually this philosophy of patriarchal family based on principle that, 

family tree grows up with male only, which makes man a valuable product of family, 

who needs special protection and attention. Second important thing in this 

philosophy is marriage, in which woman are given a subordinate status, having no 

right to say anything about their rights; body feeling or we can say that, men are the 

whole and sole owner of soul of woman. 

WOMEN IN VEDIC PERIODS 

The Indian cultural tradition begins with the Vedas. It is generally believed that the 

Vedic period is spread over from 300 BC to 600 B.C. 

Freedom Enjoyed By Ancient Women: 

The degree of freedom given to women to take part in public activities indicates the 

nature of the status enjoyed by women during Vedic period. Women never observed 

“purdah”. They even enjoyed freedom in selecting their male partner. They could 

educate themselves. Widows were permitted to remarry. Divorce was however not 
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137 

permissible to them. Even men did not have the right to divorce their wives. Women 

were given complete freedom in family matters and were treated as “Ardhanginis”. 

Equal Educational Opportunities for Women: 

Daughters were never ill-treated although male children were preferred to female 

children. They also received education like boys and went through the 

“Brahmaachary” discipline including the “Upanayana” ritual. Women studied the 

Vedic literature like men and some of them like Lopamudra, Ghosa and Sikata-

Nivavari figure among the authors of the Vedic hymns. Many girls in well-to-do 

families used to be given a fair amount of education down to about B.C. 300. 

Position of Women in Matters Relating to Marriage and Family Affairs: 

Marriage in the Vedic period was considered a social and religious duty and united the 

couple on an equal looting. Women had the right to remain spinsters throughout their 

life. Marriage was not forcibly imposed on them. Child marriages were unknown. 

Girls were given in marriage only after puberty that too after completing their 

education women had the right to select their life-partners. 

Economic Production and occupational Freedom: 

Vedic women had economic freedom. Some women were engaged in teaching work. 

Home was the place of production. Spinning and weaving of clothes were done at 

home. Women also helped their husbands in agricultural purists. 

Property Rights and Inheritance: 

Women rights were very much limited in inheriting property. A married daughter had 

no share in her father’s property but each spinster was entitled to one-fourth share of 

patrimony received by her brothers. Women had control over gifts and property etc. 

received by a woman at the time of marriage but the bulk of the family property was 
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under the control and management of the patriarch. As a wife, a woman had no direct 

share in her husband’s property. However, a forsaken wife was entitled to 1/3rd of 

her husband’s wealth. A widow was expected to lead an ascetic life and had no share 

in her husband’s property. Thus it could be generalized that the social situation was 

not in favor of women possessing property and yet protection was given to them as 

daughters and wives. 

Women Role in the Religious Field: 

In  the  religious  field,  wife  enjoyed  full  rights  and  regularly  participated  in  

religious ceremonies with her husband. Religious ceremonies and sacrifices were 

performed jointly by the husband and the wife. Women even participated actively in 

religious discourses. There was no bar for women to read or study any of our sacred 

literature. 

STATUS OF WOMEN DURING THE EPIC PERIOD 

The women of Epic India enjoyed an honorable position at home. Both Ramayana 

and Mahabharata Epics had given a respectable place for women; women had been 

called the root of Dharma, prosperity and enjoyment in both the epics. We find vast 

references of the expression of courage, strong willpower and valor of women like 

Kaikeye, Sita, Rukmani, Satyabhama, Sabitri, Draupadiand others. The Ramayana is a 

glorious illustration for the Hindu ideal womanhood, it glorifies the value of 

“Pativratya” and idealises womanhood asone of the most venerable aspects of our 

heritage. The Mahabharata also outlines the dutiesand the attitude of the wife to the 

husband. 
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WOMEN DURING THE PERIOD OF DHARMASHASTRA AND 

PURANAS 

During the period of Dharmashastras and Puranas the status of women gradually 

declined and underwent a major change.  The girls were deprived of formal education. 

Daughters were regarded as second class citizens. Freedom of women was curtailed. 

Sons were given more weightage  than  daughters  Girls  were  prevented  from  

learning  the  Vedas  and  becoming Brahma Charinis. Manu, the law giver of Indian 

society gave the statement that women have to be under father during childhood, 

under her husband during youth and under her son during old age”. At no stage shall 

she deserve freedom? 

MEDIVAL PERIOD 

In the Gupta period instances are not rare of women participating in administrative 

job. Chandragupta I, founder of the Gupta Empire, ruled the kingdom jointly with his 

queen Kumara Devi.180 Prabhavati Gupta was the daughter of Chandra Gupta II of 

the Gupta Empire and the wife of Rudrasena II of the Vakataka dynasty, and 

performed administrative duties in her kingdom. Instances of women of the upper 

classes extending their phase of activities beyond the domestic circle are provided by 

the queen and queen’s regent in Kashmir, Rajasthan, Orissa and Andhra. Institutions 

were established for co-education. In the work called Amarkosh written in the Gupta 

era names of the teachers and professors are there and they belonged to female sex 

also.Ashoka got his daughter, Sanghamitra, inducted into preaching Buddhism. From 

the Jain texts, we learn about the Kousambi princess, Jayanti, who remained a spinster 

to study religion and philosophy. Woman did write Sanskrit plays and verses, excelled 

in music, painting and other fine arts. It clearly shows that our kings were aware of 
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woman education and even they were also interested to educate their children without 

the discrimination of male or female. 

In the 2nd century BCE, Queen Nayanika (or Naganika) was ruler and military 

commander of the Satavahana Empire of the Deccan region (south-central 

India). 181  Another early female ruler in South Asia was Queen Anula of 

Anuradhapura (Sri Lanka, 1st century BCE). 

Queen Orrisa assumed regency when her son died in the late ninth century and 

immediately involved herself in military adventuring. Queen Kurmadevi of Mevad 

commanded her armies on the battlefield in the late twelfth century. Queen Didday of 

Kashmir ruled as full sovereign for twenty-two years, and Queen Jawahirabi fought 

and died at the head of her army. 

LATER MEDIVAL AND EARLY MODERN PERIOD 

Rudrama Devi was a monarch of the Kakatiya dynasty in the Deccan Plateau with 

capital at Warangal of present day Telangana from 1263 until her death. She was one 

of the few women to rule as monarch in the Indian subcontinent and promoted a 

male image in order to do so. 182  AkkaMahadevi was a prominent figure of the 

Veerashaiva Bhakti movement of the 12th century Karnataka. Her Vachanas 

in Kannada, a form of didactic poetry, are considered her most notable contribution 

to Kannada Bhakti literature. While, a few centuries later, Meera in northern India, 

became a leading Hindu mystic poet of the Bhakti movement.183 

MUSLIM CONQUEST 
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The Muslim conquest in the Indian subcontinent brought changes to Indian society. 

The position of Indian women in society deteriorated during this period.184 

Jauhar which became a custom among Rajputs was performed when they were faced 

with invaders like Turco-Afghans from the 11th century to avoid being enslaved and 

lose their honor or be tortured.185 During the conquest of Sindh by Muhammad bin 

Qasim, Rani Bai and other Rajput women had performed the jauhar. 186  It was 

committed thrice, in Chittor Fort alone, by many of the wives and children of the 

Rajput soldiers who died in battles at Chittorgarh Fort. The first time was led by Rani 

Padmini, wife of Ratnasimha, who was killed in the battle in 1303, and later, by Rani 

Karnavati in 1537.187 

The zenana was a Persian tradition brought in by the invading Muslims. Although 

originally only a feature of the courts of Muslim dynasties, it was also adopted by 

Hindu royal families. While separate spaces for women sometimes did exist in ancient 

period, they didn't become a norm until the Muslim period. Under Akbar, there was a 

marked focus on secluding women and the creation of harems. This policy of 

Mughals was also emulated later by others like Chakma Raj and the Sikh kingdoms in 

Punjab.188 

The rights of a Muslim woman were impacted by the custom of hijab (or purdah in 

Persian). Despite of this, women took part in arts, writing,religios rites and rode 

horses while their habits sometime swayed from the opinion of the ulama. The hijab 

and burqah was a practice in West Asia and became a part of regal practice under 
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the Delhi Sultanate and Mughal Empire. The practice of purdah was later emulated by 

Hindus in North India.189 The queens often played a part in imperial politics behind 

the scene. In South India, some communities who adopted Islam have continued their 

ancestral matriliean traditions like the Mappila. Ibn Battuta in the Muslim principality 

of Hannaur, witnessed 13 schools teaching Muslim women. Both genders were taught 

by mullahs, however lower-classes were more uneducated.190 

The observance of purdah was not strict among the Turks. Among the reasons 

considered for its use are that it represented an elite status during the Muslim period 

and was also used to guard women and men from looking at each other with lust, and 

as during this period the rulers and nobility sometimes engaged in debauchery and 

excesses.191 Muslim nobility often engaged in lustful debauchery, concubines were not 

regarded as a shameful act, but a status of wealth. 192  However, the purdah was 

imposed by FiruzTughlaq. Akbar made it a rule that those women roaming without a 

veil be made a prostitute. He also directed that they should live within their house and 

travel under supervision of a male. Muslim women thus suffered greatly and often 

denied education. The upper-class women were better-off due to private education 

and entertainment. The purdah system became weaker as the Mughal Empire 

declined.193 

There were also cases of women often becoming prominent in the fields of politics, 

literature, education and religion also during this period.194 Razia Sultana (1205–1240) 
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became the only woman monarch to have ever ruled Delhi. 

The Gond queen Durgavati (1524–1564) ruled for fifteen years before losing her life 

in a battle with Mughal emperor Akbar's general Asaf Khan in 1564. Chand 

Bibi defended Ahmednagar against the powerful Mughal forces of Akbar in the 

1590s. Jehangir's wife NurJehan effectively wielded imperial power, and was 

recognized as the real power behind the Mughal throne. The Mughal princesses 

Jahanara and Zebunnissa were well-known poets, and also influenced the ruling 

powers. AbbakkaChowta was the first Tuluva Queen of Ullal who fought 

the Portuguese in the latter half of the 16th century. Shivaji's mother, Jijabai, was 

queen regent because of her ability as a warrior and an administrator. Tarabai was 

another female Maratha ruler. Keladi  Chennamma fought against Bijapur Sultane and 

defying Mughal Emperor Aurengzeb. OnakeObavva was a woman who fought the 

forces of Hyder Ali single-handedly with a pestle (Onake) 195  in the kingdom 

of Chitradurga. Mai Sukhan, with her small Sikh forces, strongly defended the town 

of Amritsar against external forces. KitturChennamma was the Rani of Kittur, who 

led an armed force against the British East India Company in 1824 in defiance of 

the doctrine of lapse in an attempt to maintain Indian control over the region, but was 

defeated in the third war and died imprisoned. In South India, many women 

administered villages, towns, and divisions, and ushered in new social and religious 

institutions. 196  Lakshmibai, the Rani of Maratha-ruled Jhansi, one of the principal 

leaders of the rebellion who earlier had lost her kingdom as a result of the Doctrine of 

Lapse. 
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BRITISH RULE 

During the British Raj, many reformers such as Ram Mohan Roy, Ishwar Chandra 

Vidyasagar and Jyoti Rao Phule fought for the betterment of women. Peary Charan 

Sarkar, a former student of Hindu College, Calcutta and a member of "Young 

Bengal", set up the first free school for girls in India in 1847 in Barasat, a suburb of 

Calcutta (later the school was named Kalikrishna Girls' High School). 

While this might suggest that there was no positive British contribution during the Raj 

era that is not entirely the case. Missionaries' wives such as Martha Mault née Mead 

and her daughter Eliza Caldwell née Mault are rightly remembered for pioneering the 

education and training of girls in south India. This practice was initially met with local 

resistance, as it flew in the face of tradition. Raja Rammohan Roy's efforts led to the 

abolition of Sati under Governor-General William Cavendish-Bentinck in 1829. 

Ishwar Chandra Vidyasagar's crusade for improvement in the situation of widows led 

to the Widow Remarriage Act of 1856. Many women reformers such as Pandita 

Ramabai also helped the cause of women. 

Kittur Chennamma, queen of the princely state Kittur in Karnataka,197 led an armed 

rebellion against the British in response to the Doctrine of lapse. Rani Lakshmi Bai, 

the Queen of Jhansi, led the Indian Rebellion of 1857 against the British. She is now 

widely considered as a national hero. Begum HazratMahal, the co-ruler of Awadh, was 

another ruler who led the revolt of 1857. She refused deals with the British and later 

retreated to Nepal. The Begums of Bhopal were also considered notable female rulers 

during this period. They were trained in martial arts.   

Chandramukhi Basu, Kadambini Ganguly and Anandi Gopal Joshi were some of the 

earliest Indian women to obtain a degree. In 1917, the first women's delegation met 

the Secretary of State to demand women's political rights, supported by the Indian 
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National Congress. The All India Women's Education Conference was held in Pune 

in 1927, it became a major organization in the movement for social change.198 In 1929, 

the Child Marriage Restraint Act was passed, stipulating fourteen as the minimum age 

of marriage for a girl.199Mahatma Gandhi, himself a victim of child marriage at the age 

of thirteen, he later urged people to boycott child marriages and called upon young 

men to marry child widows.200 

FACTORS THAT LED TO ENHANCEMENT OF STATUS OF WOMEN 

IN INDEPENDENT INDIA 

Women in India now participate fully in areas such as education, sports, politics, 

media, art and culture, service sectors, science and technology, etc.201 Indira Gandhi, 

who served as Prime Minister of India for an aggregate period of fifteen years, is the 

world's longest serving woman Prime Minister.202 

The Constitution of India guarantees to all Indian women equality (Article 14), no 

discrimination by the State (Article 15(1)), equality of opportunity (Article 16), equal 

pay for equal work (Article 39(d)) and Article 42. 203  In addition, it allows special 

provisions to be made by the State in favor of women and children (Article 15(3)), 

renounces practices derogatory to the dignity of women (Article 51(A) (e)), and also 

allows for provisions to be made by the State for securing just and humane conditions 

of work and for maternity relief. (Article 42).204 
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Feminist activism in India gained momentum in the late 1970s. One of the first 

national-level issues that brought women's groups together was the Mathura rape 

case. The acquittal of policemen accused of raping a young girl Mathura in a police 

station led to country-wide protests in 1979–1980. The protests, widely covered by 

the national media, forced the Government to amend the Evidence Act, the Criminal 

Procedure Code, and the Indian Penal Code; and created a new offence, custodial 

rape.205 Female activists also united over issues such as female infanticide, gender bias, 

women's health, women's safety, and women's literacy. 

Since alcoholism is often associated with violence against women in India, 206 many 

women ground launched anti-liquor campaigns in Andhra Pradesh, Himanchal 

Pradesh, Haryana, Odisha, Madhya Pradesh etc. Many Indian Muslim women have 

questioned the fundamental leaders' interpretation of women's rights under the 

Shariat law and have criticised the triple talaq system.207 

Mary Roy won a lawsuit in 1986, against the inheritance legislation of 

her Keralite Syrian Christian community in the Supreme Court. The judgment 

ensured equal rights for Syrian Christian women with their male siblings in regard to 

their ancestral property.208 Until then, her Syrian Christian community followed the 

provisions of the Travancore Succession Act of 1916 and the Cochin Succession Act, 

1921, while elsewhere in India the same community followed the Indian Succession 

Act of 1925.209 
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In the 1990s, grants from foreign donor agencies enabled the formation of new 

women-oriented NGOs. Self-help groups and NGOs such as Self Employed 

Women's Association(SEWA) have played a major role in the advancement of 

women's rights in India. Many women under Ela Bhatt have pulled themselves out 

the clutches of their low paying Employers. MedhaPatkar of the Narmada Bachao 

Andolan fought for the Rights of Dalits and Tribals against a number of large dam 

project across the River Narmada. 

In 1991, the Kerala High Court restricted entry of women above the age of 10 and 

below the age of 50 from Sabarimala Shrine as they were of the menstruating age. 

However, on 28 September 2018, the Supreme Court of India lifted the ban on the 

entry of women. It said that discrimination against women on any grounds, even 

religious, is unconstitutional.210 The Government of India declared 2001 as the Year of 

Women's Empowerment (Swashakti).[9] The National Policy for the Empowerment of 

Women came was passed in 2001.211 

In 2006, the case of Imrana, a Muslim rape victim, was highlighted by the media. 

Imrana was raped by her father-in-law. The pronouncement of some Muslim clerics 

that Imrana should marry her father-in-law led to widespread protests, and finally 

Imrana's father-in-law was sentenced to 10 years in prison. The verdict was welcomed 

by many women's groups and the All India Muslim Personal Law Board.212 

The Sexual Harassment of Women at Workplace (Prevention, Prohibition and 

Redressal) Act, 2013 is a legislative act in India that seeks to protect women from 

sexual harassment at their place of work. The Act came into force from 9 December 
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2013. The Criminal Law (Amendment) Act, 2013 introduced changes to the Indian 

Penal Code, making sexual harassment an expressed offence under Section 354 A, 

which is punishable up to three years of imprisonment and or with fine. The 

Amendment also introduced new sections making acts like disrobing a woman 

without consent, stalking and sexual acts by person in authority an offense. It also 

made acid attacks a specific offence with a punishment of imprisonment not less than 

10 years and which could extend to life imprisonment and with fine.213 

In 2014, an Indian family court in Mumbai ruled that a husband objecting to his wife 

wearing a kurta and jeans and forcing her to wear a sari amounts to cruelty inflicted by 

the husband and can be a ground to seek divorce. The wife was thus granted a divorce 

on the ground of cruelty as defined under section 27(1)(d) of Special Marriage Act, 

1954.214 

On 22 August 2017, the Indian Supreme Court deemed instant triple talaq (talaq-e-

biddat) unconstitutional.215Also in 2018, the Supreme Court of India struck down a law 

making it a crime for a man to have sex with a married woman without the 

permission of her husband.216 

A court ruling in November2018 removed the prohibition that forbids women to 

climb Agasthyarkoodam a peak in Western Ghats Tamil Nadu. 

The improvement in the status of women in the society in 21st century can be 

analyzed in the light of the major changes that have taken place in areas such as 

legislations, education, economic and employment sector, political participation and 

awareness of their rights on the part of women, etc. 
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EDUCATION – IMPORTANT FACTOR IN WOMEN DEVELOPMENT 

The effects of women's education on development constitute a significant area of 

research within international development. An increase in the amount of women’s 

education in regions tends to correlate with high levels of development. Some of the 

effects are related to economic development. Women's education increases the 

income of women and leads to growth in GDP. Other effects are related to social 

development. Educating girls leads to a number of social benefits, including many 

related to women's empowerment. Recent research in human development has 

established a strong link between women's education and international 

development.In particular, researchers seek to determine what factors explain 

differences in rates of development. Women's education is one of the major 

explanatory variables behind the rates of social and economic development. 

According to notable economist Lawrence Summers “investment in the education of 

girls may well be the highest-return investment available in the developing world.”  

EMPLOYMENT MARKET – WOMEN FOLK 

In both villages and cities, there has been a remarkable increase in the number of 

women going out of the four walls of the household and becoming workers. In the 

“employment market”, they are giving tough competition to menfolk. In some fields 

the number of women employs is steadily increasing. For example, women working as 

teachers, doctors, nurses, advocates, bank employees, clerks, typists, telephone 

operators, receptionist, personal assistants and so on. Since 1991, though in a smaller 

number, women are getting recruited into armed force, air force and naval force 

also. 217 In order to give protection to the economic interests and rights of the 

womenfolk the government has undertaken various socio-economic legislations, 
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which cover areas such as right to property or inheritance, equal wages, working 

conditions, maternity benefits and job security. 

DECISION MAKING WOMEN 

Every country deserves to have the best possible leader and that means that women 

have to be given a chance to compete. If they’re never allowed to compete in the 

electoral process then the countries are really robbing themselves of a great deal of 

talent” says Madeleine K. Albright, Chairman of NDI (National Democratic 

Institute). Itis believed that equitable participation of women in politics and 

government is essential to build and sustain democracy. Comprising over 50 percent 

of the world’s population, women continue to be under-represented as voters, 

political leaders and elected officials. Democracy cannot truly deliver for all of its 

citizens if half of the population remains underrepresented in the political arena. 

Women’s participation in mainstream political activity has important implications for 

the broader arena of governance in any country. Governance relates to a set of rules, 

institutions, and values that are involved in the management of state and society. 

Governance institutions and processes include political parties, parliaments, 

government and their interactions with society. Although governance is a generic term 

which could mean good government or management, the governance values, types of 

government, the nature of political processes, the political parties and organizations, 

which/whose interests are represented and protected, and the extent of power that 

the masses have to challenge the state or in suggesting alternatives in methods of 

governance etc.  

WOMEN IN CINEMA 

Over the past decades, Indian cinema has witnessed a significant transformation in 

the way women are portrayed through films. Contemporary films portray women as 

more independent, confident and career oriented. Women like Rekha, SmitaPatil, 
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ShabanaAazmi and VidyaBalan and Konkona Sen are such names who don’t play 

feminized roles, but have asserted themselves over this male-dominated realm. 

As more and more women are joining the film industry as directors and producers we 

are witnessing strong female character portrayal in movies. “The good girl”image 

which was forced on female roles have changed. Now the female characters in movies 

are more realistic independent and strong.  

SPORTS WOMEN- A NEW IDENTITY 

Female participation in sports rose dramatically in the twentieth century, especially in 

the last quarter, reflecting changes in modern societies that emphasized gender parity. 

Although the level of participation and performance still varies greatly by country and 

by sport, women's sports have broad acceptance throughout the world, and in a few 

instances, such as figure skating, rival or exceed their male counterparts in 

popularity.The main purpose of participation of women was to bring equality between 

the sexes in educational institutions. Today there are more females participating in 

athletics than ever before. As of the 2007-2008 school year, females made up 41% of 

the participants in college athletics.In 1971-1972 there were 294,015 females 

participating in high school athletics and in 2007-2008 there were over three million 

females participating, meaning there has been a 940% increase in female participation 

in high school athletics. In 1971-1972 there were 29,972 females participating in 

college athletics and in 2007-2008 there were 166,728 females participating, that is a 

456% increase in female participation in college athletics.Increased participation in 

sports has had direct effects on other areas of women's lives. These effects can be 

seen in women's education and employment later on in life; a recent study found that 

the changes set in motion by participation of women explained about 20 percent of 

the increase in women's education and about 40% of the rise in employment for 25-

to-34-year-old women.This is not to say that all women who are successful later on in 
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life played sports, but it is saying that women who did participate in athletics received 

benefits in their education and employment later on in life. 

CONCLUSION 

In the history of the world there has always being a stigma against women while there 

was once a time when women “belonged in the kitchen”, that is not the case anymore. 

In recent years women have surged in both education and in the workforce trumping 

male dominance. The article “The End of Men” by Hannah Rosin discusses how 

women have been taking over the working class. Looking at women now and women 

50 years ago it is clear that progress has been made. There are women doing all kinds 

of job. Women today can now own property go to school, register children in their 

own name, and raise a family as a single mother and work. In fact India has the largest 

number of professionally qualified women. India has more women working as 

doctors, scientist, and professors than United States. 

Women in India have slowly started recognizing her true potential. She has started 

questioning the rules laid down for her by the society. As a result she has started 

breaking barriers and earned a respectable position in the world. Today she has 

excelled in each and every field from social work to visiting space station. Despite 

their progress, the very fact that women along with being achievers, also are expected 

to fulfill their roles as wives or mothers prioritizing home against anything else. This 

point of view has not changed much. There is still a large section of women who are 

uneducated, and married off before the age of 18. Families are required to supply a 

chaste daughter to the family of her future husband. 

Thus, if on one hand women are climbing the ladder of success, on the other hand 

she is mutely suffering violence afflicted on her by her own society. As compared to 

the past, women in modern times have achieved a lot but in reality they have to still 

travel a long way.  
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IRRETRIEVABLE BREAKDOWN OF MARRIAGE: JUSTICE DELAYED! 

 

Neha & Rashi Sharma 
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INTRODUCTION 

Family is the quintessential and oldest institution of the human society, accepted to 

have been accounted foremost in the Mesopotamian civilisation.218 Marriage, be in any 

form, is omnipresent in the human world.219  Aristotle regarded the stability of society 

to be based on marriage.220  For Indians, marriage is an intricate phenomenon owing 

to the religious, cultural and legal differences in the society. Traditionally, marriage for 

Hindus is governed by Shaastric texts. Post-colonisation, in spite of the non-

interference policy, 221  The Britisher did introduce some legislation invading the 

religious practices of the Hindu community.222 The legal discourse of Hindu marriage 

is inclusive of the Hindus, Jains, Buddhists and Sikhs.223 

Shaastric stipulations treat a Hindu marriage as a divine bond created by the divine 

wish of God and beyond the interference by human agency. 224  Thus marriage is 

essentially a sacrament and not of a contractual nature.225 It is complete only after the 
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evocation of Gods through the agency of agni after a process of elaborate 

ceremonies. 226 For this reason, the understanding had been that once married, the 

parties are not in a position to come out of the marriage. Divorce was first introduced 

into Hindu society with the Hindu Marriage Act of 1955.227 This Act is a social civil 

legislation that codifies the Hindu law on marriage. The Act principally diluted the 

sacramental character of Hindu marriages. In fact, the nature of marriage under the 

Act is partly a sacrament with marriage being solemnized by conducting essential 

customary ceremonies but sanction is derived by law.228 

Thus, the Hindu Marriage Act 1955 provides an avenue for the couple to terminate 

the union. However, it cannot be said that ancient lawmakers were oblivious to the 

concept of cessation of the marriage.229 Manu allows the husband to abandon his wife 

if she is blemished, diseased and deflowered or if united by means of fraud.230  In fact, 

blemishes in both parties included madness, inability to have sexual relations and 

deformity. Moreover, a particular offence for a girl is loss of virginity not previously 

declared and for a man is committing a crime that led to caste degradation and 

abandonment of his family. Texts from Narada provide for a few grounds for women 

such as the ability to take another man in case the husband is unable to institute sexual 

relations.231 The Hindu Marriage Act, thus, corroborates such belief and thereby under 

Section13, provides for divorce on grounds of adultery, rape, impotency and 

unsoundness of mind including others. Nevertheless, The Hindu Marriage Act is the 

                                                             
226PANDIT SRI RAMA RAMANUJA ACHARI, THE HINDU SACRAMENT OF MARRIAGE, Simha publications, 

http://www.srimatham.com/uploads/5/5/4/9/5549439/the_hindu_sacrament_of_marriage.pdf.   

227The Hindu Marriage Act, Act No.25 of 1955.  
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first document to solidify divorce as a formal and legal means of emancipating parties 

from a marriage.   

THEORIES OF DIVORCE 

Fault Theory 

Divorce is the termination of a valid marriage by a decree from the court.232 It is a 

matter of civil jurisdiction of courts and incurs civil consequences which are primarily 

the custody of children and the devolution of property rights. However, human 

intervention in the form of terminating the marriage has been accorded only on the 

fault of one party in contrast to the faultlessness of the other party. The paradigm of a 

fault-based liability of divorce focuses on the dichotomy of guilt and innocence of the 

parties.233During its formative stage, the fault theory concentrated on the concept of 

what is called a matrimonial offence. A matrimonial offence is grave marital 

misconduct of either party to the marriage. This essentially includes three grounds: 

adultery, cruelty and desertion.234 It can be noted that certain acts or circumstances 

break the very foundation of a marriage, though do not fall squarely within the ambit 

of matrimonial offence for the purposes of divorce. Some of the examples are- the act 

of bigamy (contracting a second marriage when the first marriage is subsisting), failing 

mental health, age and prohibited relations. Consequently, the marriage is either void 

ab initio or valid till made void. The concept of offence deviates in this respect. 

The understanding of a matrimonial offence holds well only if it is an act committed 

by one party while the other is in the clear. Therefore, to obtain such a divorce, the 

party seeking divorce will have to establish in a court of law that there is no 

contribution on his/her own part for the subsistence of the offence. This means that 

                                                             
232MADDEN, PERSONS AND DOMESTIC RELATIONS 262 (1931). 
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there has to be a full-fledged litigation in court, thereby bringing the adversarial 

common law courts in the picture. 

Over the course of time, with evolution, it was found that certain grounds did not fit 

into the mould of an offence. Infirmities like insanity, venerable diseases and 

conversion cannot be attributed as an offence by one party. Indian law on divorce was 

codified in 1955. It was profoundly influenced by the Law in the United Kingdom, 

which was then entrenched in the offence theory.235 Section 13 of the Hindu Marriage 

Act regulates the termination of marriage among Hindus. It gives the right to each 

party to bring a suit of divorce against the other on the grounds stated in Section13 

(i)-(vii). These developments led to the offence theory being renamed as the fault 

theory.  

The Hindu Marriage Act presently provides for nine fault grounds under which a 

husband or wife can bring a petition for divorce before the court.236 The party seeking 

the remedy will not be granted a divorce if the party against whom the fault has been 

alleged counter-proves that petitioner is also at fault237or has connived, condoned or in 

any manner been an accessory to the offence.238 

Jurists and scholars have continued to criticise the fault-based theory of divorce. In 

fact, the United Kingdom has prepared to shift entirely to the no-fault jurisprudence. 

The legislature is on its way to make irretrievable breakdown of the marriage the only 

ground for divorce in the UK.239 But the fault theory is fraught with drawbacks; the 
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most prominent is the conflict between fault and innocence. Even though the Indian 

Law has moved from the offence phenomenon, it still retains the color of guilt and 

innocence. It is an open secret that Indian litigation takes an immensely long period to 

resolve any dispute. The parties enter the court proceeding with the initial 

understanding of putting the burden of failure of the marriage on the other party240. It 

is important to understand that the relationship between a husband and wife is a 

unique relation. A long and stretched litigation, the primary reason of which is the 

establishment of the fault and innocence of each of the parties,241 will ultimately result 

in the souring of the relationship of the couple.  

Adultery as a ground of divorce is the most appropriate ground to illustrate the 

difficulty in establishing the fault. Until 2018, adultery along with being a ground for 

divorce was also a criminal offence, when the Supreme Court declared Section497242 

as being unconstitutional.243Prior to 2018, the Supreme Court in myriad cases held that 

adultery under Section 13 of Hindu Marriage Act has to be proven beyond reasonable 

doubt. Further, the lack of innocence completely bars the party to seek any form of 

relief. In the case of N. Dastane v. S. Dastane,244resumption of marital intercourse was 

held to be pardon and no remedy was granted even though cruelty on part of the 

respondent was clearly established. 

Family disputes whether divorce, custody or property disputes are synonymous to 

being a pain in the neck. The spar of courts adversely affects all the stakeholders 
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including children and the extended family. 245 The husband and wife, even if they 

resume marital ties after a court proceeding, experience conjugal tension of sorts.246 

Unlike other legal disputes, marital disputes have an added effect on the relationships 

within the family, the welfare of children is the most affected of all and put in peril.247 

It has an effect on the psyche of the child transitory or long-lasting, negligent or 

severe.248An innocent child should not be allowed to suffer for all times to come while 

his paternity was in doubt.249 

Additionally, the liability to provide credible proof of the wrong, directly hits the 

sanctity of the marriage. Washing dirty linen in the public brings out sordid details of 

private lives of the parties which can overwhelm the mental and emotional makeup of 

the individual and the society and above all, interfere with the individual dignity and 

respect. What is important to understand is that divorce is a civil remedy and not a 

criminal trial where a finicky and fastidious assessment of the situation will lead to a 

conclusive outcome. But even though the burden of proof does not extend to that of 

beyond reasonable doubt, it still involves proving the fault of one party and the 

innocence of another party to reasonable extents. 

The reasonableness of the paradigm of fault in divorce thus becomes questionable. 

Proponents of the frustration of marriage theory rely on a dichotomy based approach 

to the subject founded on diametrically opposed-although not mutually exclusive-

concepts of, “matrimonial offence” on the one hand, and  “broken marriage” on the 

other hand.250 

 
                                                             
245 Vicki Larson, A Split Makes Certain Situations Safer, Saner, (Feb.13, 2013); Vicki Larson, Trapped Parents 

Aren’t Happy Parents (Feb 13, 2013), https://www.nytimes.com/roomfordebate/2013/02/13/when-divorce-is-a-
family-affair. 
246 CPT Charles L. Bryner, Jr, MD, Children of Divorce, 14 Clinical Review no. 3 (2001). 
247Rosy Jacob v. Jacob A. Chakramakkal, AIR 1973 SC 2090. 
248Jitender Arora & Ors. v. Sukriti Arora & Ors, (2017) 3 SCC 726. 
249Virupaxi v. Smt. Sarojini, AIR 1991 Kant 128. 
250I. J. Blomcooper, The Broken Marriage In Divorce Proceedings, 19 The Modern Law Review (1956). 



 
159 

No Fault Theory 

Under the no-fault theory, it is not material which of the two parties are at fault. The 

focus shifts from the actors and their actions to the status of marriage and the desires 

of the parties. It developed from a non-ecclesiastical perception of marriage. 

Originating in the Russian polity 251after the October revolution, it is based on the 

socialist idea of marriage being the institution of bourgeois and patriarchal control.252 

Therefore, it allowed divorce on either party’s petition with the consent of both the 

parties. Decrease in the import fault grounds allows the courts to effectively and 

efficiently evaluate the more significant aspects which include the custody of children 

and property of the couple.253Further, the preponderance of such issues will also make 

more space for alternative dispute resolution mechanisms to enter into the picture 

thereby providing for the amicable dissolution of marriage. The no-fault theory took 

shape in two ways. 

Consent Theory 

Consent theory is based on the understanding that if there is a mutual consensus 

amongst the parties the court should, without much ado, allow for the grant of such a 

decree. A consensus shows that the wife and husband are unwilling to continue the 

marriage for reasons that may or may not involve fault of either or both of the parties. 

The concept of consent gained prominence after it became evident that some 

petitions were a faux representation on part of the couple to get out of an unwanted 

marriage.254 To obtain legitimate means the aggrieved resorted to illegitimate means.  
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For instance, if both parties had committed adultery, there was no remedy available 

under the fault theory as the petitioner would be barred on account of the doctrine of 

clean hands. So in such a scenario, if the parties wanted separation, one could petition 

the court while the other would not question the innocence of the other. Thereby, it 

effectively sidestepped the restriction of the fault theory.  

The consent doctrine was incorporated in the Hindu Marriage Act after the 

amendment of 1976, which included Section 13-B. To obtain a decree of divorce under this 

ground, either party with the consent of the other can present a petition seeking the remedy, attached to 

it is the rider that they have been living separately for a period of more than one year.  

For separation under this provision, the couple must be living separately. Living 

separately means that the living like husband and wife has ceased to exist.255 Therefore, 

a mere temporary sojourn or recess does not essentially amount living separately. It 

must be the discontinuance of marital obligations. Pursuant to the existence of this 

requisite, the parties become capable of a mutual consent of introducing a joint 

petition seeking the remedy. A second joint motion also has to be presented within six 

to eighteen months of presenting the first joint motion. Further, consent must be free 

and should not be obtained by force or under a fraudulent pretence.256  

The law on the nature of the limitation period of filing second joint motion is unsettled. Courts have 

ruled both ways, wherein the period is merely directory and not mandatory in substance257 but when all 

efforts to reconciliation had failed. 258 However, the same high court has also ruled that period is 

mandatory.259This view finds further validation in the Section 23(2) of the Hindu Marriage Act and 
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Section 29 of the Special Marriage Act, 1954. But SC under its plenary powers of Article 142 

allowed petition when the marriage had completely decayed.260 

The model of the Hindu Marriage Act is however not devoid of gaps and 

inconsistencies. First of all, the basic requirement for the divorce to come about is 

mutual consent. A petition on the request of one party will not be entertained. 

Moreover, consent once given is irretrievable and cannot be unilaterally revoked.261 

The period of six months starting from the mutual decision to end a marriage grants 

an opportunity to rethink the decision, 262  and thereby one party is barred from 

withdrawing the consent, which would make the limitation ineffective.263Section 13-B 

does not permit a unilateral petition for divorce. This provides an avenue for one 

spouse to harass the other by blocking consent. But court favours consent, when one 

party is silent on the matter, after petitioning.264 Mutual consent divorce does provide 

an amicable, effective, public means of terminating a marriage, bringing marriage into 

a more secular frame. It is not, however, infallible due to the requirement of mutual 

consent and apprehension of withdrawal by one of the parties. This makes the divorce 

either too easy or too difficult. 

The Breakdown Theory 

The breakdown theory is the most premier manifestation of the no-fault theory found 

across a variety of legal jurisdictions. The rationale behind it is that if the marriage is 

beyond repair and completely decayed then it is in the best interests of the parties and 

the state to grant them the legal sanction to part ways. This cannot be done under the 

fault theory. The fault divorce perceives that divorce can be granted if the marriage 
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has broken but to prove this, dichotomy of fault and innocence has to be established. 

Therefore even is the grund norm of both the approaches is the same i.e. the 

breakdown of marriage it is the causal action on part of the couple that differs. This is 

clearly reflected in the British law on divorce.265 

To distinguish this difference “irretrievable” was added to make a more elaborate 

understanding. 266 Irretrievable breakdown of marriage is the de facto dissolution of 

marriage that must be given a de jure recognition by the State. The basic human and 

social problem is of the maladjusted couples. Many marriages fail not because of the 

wickedness of one party or the other, but they just fail. Many couples try and try their 

best to make their marriage a success but they fail.267 If the marriage has reached a 

point of no return; it is clear that the marriage has irretrievably broken, therefore 

divorce should be granted.  

The State has an interest in marriage; which includes allowing justifications revolving 

around the procreative potential of intercourse, curb concern over illegitimacy and 

dissolution of property rights and legal obligations.268 The proponents of breakdown 

do not demand a state of non-interference in the institution of marriage rather it 

appeals to the State to recognise the problems faced in marital unit, which may lead to 

discontent in a marriage which is not the fault of any of the parties. 

The strongest opposition against the adoption of this approach to divorce is based on 

the apprehension that it will make divorce too easy and erode the sanctity of marriage. 

The fear, however, is unwarranted. Undoubtedly marriage is recognised as a divine 

institution but over the years, especially with legislation governing it at full length, it is 

safe to say that the essential sacramental feature of a marriage is what that has been 
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retained. 269With the turn of the century, the outlook on marriage is that it entails 

certain rights and obligations. 270Further, the Hindu Marriage Act relies on mental 

capacity and age as factors indicative of making a marriage void or voidable. Also, the 

Muslim law which has always treated marriage as a civil contract renders a marriage 

valid (sahih), void (batil), irregular (fasid).271 

Divorce, on account of breakdown, will not be a passage for whimsical dissolution of 

marriage if introduced into the personal law with adequate safeguards. For India, the 

2013 personal law amendment bill is the primary legislative step that endorses the 

introduction of irretrievable breakdown of marriage as a ground for divorce.272 This 

bill provides for a mechanism to curb baseless and irrational petitions filed for divorce 

which has been detailed later in the paper. 

The argument of an increase in divorce rate does not hold well on two counts. First, if 

incorporated with adequate safeguards, divorce will not be arbitrarily granted. Thereby 

it will not affect the sanctity of marriage detrimentally. Secondly, the divorce rate in 

India has been on a general rise.273 This can be attributed mainly to the rise of women 

in the social setup educationally and financially. Today's wife is not ready to merely 

live at the mercy of her husband and his family members. A sense of confidence and 

self-respect has come to be instilled in the women who are ready to face challenges. 

This is the result of rising middle and upper middle class in the Indian milieu. 274But 

even then, a large populace constitutes subjugated women in households. 275 
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Furthermore, out of the total divorce in India, there are 68% Hindu women and 76% 

Hindu men.276 

In spite of the increase, the rate of divorce in India is the lowest in the world 277, 

however, it cannot be inferred that it occurs due to the notion of protecting the 

sacramental nature of the marriage rather it depends on three factors. First is the 

independence and resources at hand with the wife. North-eastern states in India 

experience a higher rate of divorce than north India.278 Mizoram has a divorce rate of 

4.08%. The reason for that is attributed to the matriarchal society prevalent along with 

a matrilineal setup. Thus women are less likely to be suffocating in unworkable 

marriage as they do in patriarchal societies of northern states of UP and Bihar which 

have a divorce rate much lower ranging close to 0.04%.279 

Second is the stigma attached to divorce which stems primarily from two notions that 

marriage is a sacrament and if broken, it is a form of wrongdoing on part of the one.280 

The wife is to blame for this since she was the one who is responsible for holding the 

household together. It is the wife who came to the in-law's house leaving her 

matrimonial home.281Furthermore, there are more restrictions on the wife to remarry. 

There are few divorcee men who have not remarried that divorcee woman.282Thus 

stereotypes, prejudices and restrictions make divorce difficult.  

Third reason is the social standing in the society. It works both ways, for the higher 

and lower strata of the society. A couple in the upper class or the upper middle class 

tends to retain disintegrated marriage because of the tendency of sordid details of the 
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marriage coming out in the public sphere affecting the reputation of the parties and 

inducing detrimental effect upon the children. Even then there is a general tendency 

to approach courts, with divorce rate comparatively higher in urban cities than in 

towns, 283  mainly because of greater financial independence and ability to fend for 

themselves. On the other hand, for small-town women, lack of easy access and 

paucity of resources hinders the opportunity to approach the court. The missing 

awareness also plays a big role. Therefore, it is not the nature of the marriage but the 

nature of relief that affects the rate of divorce in India. To prove the fault of the other 

party is an added burden. The interplay of the Section 13 and the Section 23 evidently 

bar any form of relief in the most final way.  

The greatest advantage of breakdown theory is that the blame does not fall on a 

particular actor. Concentration on the state of the marriage will reduce social stigma 

to a certain extent. Being an amicable way of solving the dispute, no dirty linen would 

be displayed in public. It is conceded that the rate of divorce will increase after the 

introduction of this ground, however, it is only because couples will then have an 

opportunity to confront their issues rather than hiding in the garb of an unsuccessful 

marriage. 

Further, this approach needs no obligatory mutual consent of the parties. Either party 

can petition the court, provided he or she establishes that the marriage has worn out 

beyond repair. Additionally, it can be seen that the fault theory is enveloped in the no-

fault theory. Supposedly, if the husband is guilty of adultery, this revelation has 

disturbed the marital relationship between the husband and wife as a consequence it is 

not possible for the couple to exist together. Now it is not the burden on the wife to 

confirm whether the husband has and to what extent, indulged in adultery. It is 

sufficient that the union between the two is not in a position to stretch further. Since 
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after 2018284, adultery has been made a civil wrong, therefore, it need not be proven 

beyond reasonable doubt. Similarly, cruelty and desertion need not be proven as on a 

black and white scale. In cases of mutual wrong, the court has all the more reason to 

look into whether the marriage is sustainable or not and decree is in its wisdom. A 

marriage which has actually broken down and merely exists as a namesake is not 

worth preserving as it can secure no useful purpose either for the parties concerned or 

for society.  

The breakdown theory, as often criticised, allows petition by either the husband or the 

wife. This can be discarded easily on the ground that marriage is a mutual relationship 

which works when both husband and wife operate as two wheels of a chariot. If one 

is of the opinion that the imbalance or the emotion in the marriage is lost, it should be 

possible for the person to fearlessly move the court. This, however, does not mean 

that it is a matter of right to obtain a divorce; it is merely a right to refer to the court 

the issue faced in the marriage. 

There are theoretical and legal restrictions on the exercise of the right to move to the 

court. The court on the mere petition does not grant a decree of divorce. It is the duty 

of the court to examine the status of marriage; employing wisdom, sensitivity and 

maturity of mind and come to a just and fair decision. Furthermore, the court under 

Section 23 will initiate propitiation as and when possible. Thus breakdown does not 

provide a unilateral remedy on any whimsical and unfounded ground. Breakdown 

should be promptly introduced into the personal law to keep up with the changing 

social understandings. 
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EVOLUTION OF THE CONCEPT OF IRRETREIVABLE BREAKDOWN 

OF MARRIAGE 

The First country to introduce ‘irretrievable breakdown of marriage’ as a ground for 

divorce was New Zealand in 1920 when an amendment285 was made to the Divorce 

and Matrimonial Causes Act, 1908. This gave the judiciary the power to dissolve the 

marriage on petition by either of the parties to the marriage if they had been living 

separately for not less than three years under a judicial order or agreement between 

such parties.  This was articulated by New Zealand Supreme Court in the following 

words- 

“Legislature must be taken to have intended that the separation for three years is to be accepted by 

this court as prima facie a ground for divorce.”.....“Whether the petitioner is the guilty party or the 

innocent, the marriage has equally come to an end in fact” and “when a matrimonial has ceased to 

exist de facto for that period it should cease to exist de jure as well.”286 

Following the trail, Australia also included an only no-fault ground287 for divorce in its 

Matrimonial Causes Act, 1959 wherein if the couple had been living separately for 

more than 5 years, a spouse could file for divorce on this ground. Then, by way of the 

Family Laws Act, 1975, irretrievable breakdown of marriage was specifically made the 

only ground for divorce under which a spouse did not have to prove the wrong of 

other spouse unlike the previous laws. The Law Commission of England in its report 

“Reform on the grounds of Divorce: The Field of Choice”288, has provided the objectives of a 

good divorce law as- (i) to buttress rather than undermine the stability of marriage and 

(ii) to enable, when marriage has irretrievably broken down, the empty legal shell to be 
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destroyed with maximum fairness, and the minimum bitterness, distress and 

humiliation.  

Following recommendations of the Commission289, England also placed irretrievable 

breakdown of marriage as the sole ground for divorce under Section 1(1) of 

Matrimonial Causes Act, 1973 and five grounds were provided to invoke it under 

section 1(2) which were- adultery, unreasonable behaviour, desertion, separation for 2 years with 

consent and separation for five years where consent of other spouse was not required for filing divorce. 

Other than the first three, two grounds relate to the no-fault basis of divorce.  Under 

the Islamic Law also, judiciary has held irretrievable breakdown of marriage as a 

ground for divorce.290 

EFFORTS MADE TO INTRODUCE IRRETERIVABLE BREAKDOWN 

OF MARRIAGE IN INDIA 

Despite its recognition by numerous countries all over the world, Indian laws still do 

not recognize irretrievable breakdown of marriage as a separate ground for divorce. 

Constant and numerous attempts have been made by the law commissions and the 

judiciary to facilitate the introduction of this concept under marriage laws of India.  

An element of it was introduced by the parliament in the Hindu Marriage Act, 1955 

under Section 13 (1A) through the Hindu Marriage (Amendment) Act, 1964 291 . 

According to this provision, either of the parties can file for a divorce petition on 

non-resumption of cohabitation or non-restitution of conjugal rights for a period of 

one year or upwards. But since its application was limited by the Section 23(1)(a)292 

which is entirely based on fault theory as far as its application on divorce is 

concerned, we lagged a few steps behind from introducing the concept of irretrievable 
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breakdown of marriage in its true sense. For irretrievable breakdown of marriage to 

be proved, it is immaterial whether any or both of the parties are at fault.  

The next attempt was made by the Law Commission of India when it took up the 

matter as a result of reference made by the Government of India in the Ministry of 

Law, Justice and Company Affairs.293 According to the Commission,  

“Restricting the ground of divorce to a particular offence or matrimonial disability, it is urged, causes 

injustice in those cases where the situation is such that although none of the parties is at fault, or the 

fault is of such a nature that the parties to the marriage do not want to divulge it, yet there has arisen 

a situation in which marriage cannot be worked.” 

In this report, the Commission had suggested to include irretrievable breakdown as an 

additional and separate ground for divorce among the Hindus. Accordingly, the 

Marriage Laws (Amendment) Bill, 1981 was introduced in the Lok Sabha but due to 

dissolution of the House, the bill never saw the light of day.294 

The Supreme Court of India in Naveen Kohli v. Neelu Kohli295 has also strongly urged the 

Union of India to consider incorporating irretrievable breakdown as a new ground for 

divorce under the Hindu Marriage Act, 1955. Then, almost three decades later, the 

previous report on the subject was taken suo moto for consideration by the Law 

Commission of India in its 217th report.296 The Report said that once the marriage has 

broken down irretrievably, it would be unrealistic for law to not consider this fact as it 

would be injurious to the society and interests of the parties.297 When the marriage is 

ruined beyond salvage, public interest lies in the acknowledgement of that fact.298So, 
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when the wedlock becomes a deadlock, there is no use of keeping parties tied to the 

matrimonial relationship.299 

Finally, a legislative attempt was again made by introducing the Marriage Laws 

(Amendment) Act, 2010 in the Parliament which was passed with some changes made 

by the Rajya Sabha in 2013.300 But due to change of ruling party at the centre, it could 

not be taken up for discussion in the Lok Sabha.  

ANALYSIS OF THE BILL 

The Marriage Laws (Amendment) Bill, 2013 (as passed by Rajya Sabha) sought to 

insert Section 13C for introducing “irretrievable breakdown of marriage” as a separate 

ground for divorce under the Hindu Marriage Act, 1955. Apart from this, the bill also 

provides for safeguards on grounds of hardship faced by the wife and its impact on 

the children so as to prevent the misuse of the provision. Also, the right of the wife 

and children to get a share in the movable and immovable property of the husband is 

at the discretion of the court. An elaborate discussion regarding these provisions is 

being done below:  

Mandatory period of not less than three years: The proposed Section 13C (2) 

mandates the parties to live apart for three years or more before filing for divorce on 

the ground of irretrievable breakdown. The Bill also seeks to introduce a proviso 

under Section 13B 301  which grants the power to the court to reduce the duration 

specified even without the consent of both the parties. If this discretion can be given 

for a ground which specifically requires consent from both the parties, then there is 

no reason why a similar discretion should not be granted to courts under Section 13C 

(2). If either of the parties approaches the court before the completion of three years, 

courts should have reasonable opportunity to hear such a matter. It will ensure that 
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when a marriage has broken down irretrievably but three years have not been 

completed, the parties are not forced to be bound by a marriage in which the 

substance has gone. Then, under Section 13C (5), a very narrow approach has been 

taken to define what amounts to “living apart”. As per the provision, parties can be 

said to be living apart only when they are living in separate households. The said two 

provisions operating together would again defeat the aim of introducing a ground of 

irretrievable breakdown in its entirety.  

The Family Law Act, 1975 of Australia, under Section 49(2), reads as: 

“The parties to a marriage may be held to have separated and to have lived separately and apart 

notwithstanding that they have continued to reside in the same residence or that either party has 

rendered some household services to the other.”  

Under Section 48 of the Act of 1975, irretrievable breakdown is the sole ground for 

divorce which can be granted only when the court is satisfied that the parties have 

lived separate and apart for a continuous period of not less than 12 months.302 

Further, the Supreme Court of India in the case of Sureshta Devi v. Om Prakash303 has 

said that owing to the force of circumstances, parties might be living under the same 

roof and yet not living as husband and wife. What is necessary to see is whether they 

have the desire to perform marital obligations.304 This observation is particularly more 

relevant in a society like India where a woman, after marriage, is considered to be 

belonging to the husband’s place and therefore, in most of the cases, she has nowhere 

to go but her marital home even when she does not want to live with him. Sometimes, 

just due to the social stigma attached to it, parties might decide to live in the same 

household but this does not mean that they are “living together”. Therefore, 
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relaxation with respect to either of the provisions, i.e. 13C (2) or 13C (5), will bring 

this bill closer to the true meaning of irretrievable breakdown of marriage.  

Gender specific provisions: The Bill seeks to introduce Section 13D which provides 

for wife’s right to oppose a divorce petition on the ground of hardship that she will 

face after the divorce.  It gives discretion to the court to dismiss the petition for 

divorce or stay the proceedings until proper arrangements are made, if it is satisfied 

that (i) dissolution of marriage will cause grave financial hardship to the wife and (ii) it 

would be wrong in all the circumstances to dissolve the marriage. On the face of it, it 

might appear illogical and inconsistent to provide for the right to object on the 

ground of hardship once the marriage has broken down irretrievably305 as there are no 

chances of reconciliation between the parties.  

However, this is an in-built safeguard mechanism provided in the amendment itself to 

prevent misuse of the provision to the greatest extent possible. It is not obligatory for 

the court to grant a decree of divorce or any other matrimonial relief if the facts 

constituting statutory grounds exist.306 Courts can safely be given such a discretionary 

power to refuse the relief if it is contrary to the best interests of the other party or it is 

opposed to justice. However, this recommendation, as made by the Law Commission 

came with limited application.  Such right to oppose the petition would only be given 

to respondent wife when the petition is filed by the husband. The Commission gave 

its own justification for keeping it a gender specific provision: 

“The fact that a woman has commenced proceedings would, in Indian conditions, imply in most cases 

that she finds conjugal life intolerable. ………there could hardly arise any situation in which 

hardship likely to be caused to the husband (respondent) by the grant of the decree of the divorce would 
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be more grave than the hardship that would be caused to the wife (petitioner) if the divorce is not 

granted.”307 

This recommendation was taken from the English law 308 on the subject, but under 

that, the right to oppose the petition for divorce is given to both the parties without 

any gender specification. The approach of the Law Commission could be accepted to 

some extent at the time when report was prepared, i.e. around four decades back, but 

in the present Indian society where women are becoming less and less dependent 

upon the mercy of their husbands; insertion of such a gender discriminatory provision 

will only end up doing grave injustice to the male respondents.  

The proposed Section 13F is another such provision which rather than pushing it 

ahead, seeks to pull the present Indian society one step back. As per the Section, 

though it is at the discretion of the court, only a woman (as well as children) can be 

granted a share in the property of their husband after the divorce is granted. Before 

introducing such a provision, it must be borne in the minds that even around six 

decades back, a gender neutral provision for maintenance of both husband and wife 

was inserted in the Hindu Marriage Act, 1955.309 

The true intent of the legislature is reflected by the amendment proposed in Section 

23 (1) (a). This section enshrines the common law principle of “no one can take 

advantage of his or her own wrong.” By keeping the application of Section 13 C out 

of the scope of Section 23 (1) (a), proof and existence of guilt grounds would become 

immaterial, which is the one of the fundamental principles underlying the concept of 

irretrievable breakdown of marriage.  

 

                                                             
307The Law Commission, supra note 76, at 38. 
308The Matrimonial Causes Act, 1973 §5(1). 
309The Hindu Marriage Act, 1955 §25. 
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ADDRESSING CRITICISM 

Divorce should be seen as a solution and an escape route out of a marriage which has 

ceased to exist in substance.310 Looking at the developments and radical changes that 

took place in marriage laws of Hindu society after 1955, a Hindu marriage can no 

longer be called purely a sacrament which is made in heaven for seven lives. In fact, it 

became partially contractual in nature the moment the concept of divorce was 

recognized by the Hindu laws.311 Therefore, parties’ autonomy should be respected to 

the extent it is not against the tenets of a peaceful and just society. When the 

substratum of a marriage is destroyed and spouses have reached a stage from where 

there is no hope of coming back, no legal bar should force the parties to live in a 

marriage which is nothing else than a facade.   

As discussed earlier, many sincere attempts have been made to introduce irretrievable 

breakdown as a ground for divorce in Hindu laws but one of the reasons of their 

failure is the objections posed by the society time and again. Some might object that 

the concept of breakdown is very vague, but as answered by society itself, 312 

petitioners have to satisfy the court with the concrete requirement of living apart and 

only then, court will admit the petition and proceed with it. 

Major criticisms that the theory has received are on the premise that the termination 

of marriage at the will of one spouse and violation of principle that no one can take 

advantage of his or her own wrong.313 These objections, though having been raised 

constantly over the years, are not strong enough to preclude the introduction of 

irretrievable breakdown of marriage as a separate ground for divorce.  

                                                             
310The Law Commission, supra note 76, at 12. 
311The Hindu Marriage Act, 1955 §13. 
312The Law Commission, supra note 76, at 14. 
313Id. at 15. 
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First objection can be answered by merely acknowledging the fact that such situations 

have always come up before the judiciary and the very fact that petition has been filed 

at the will of only one spouse does not desist the courts from granting divorce 

whenever necessary. For instance, in the case of Prakash Chand Sharma v. 

Vimlesh, 314 when the wife wanted to resume cohabitation with the husband 

notwithstanding the presence of another woman but the husband was not in a 

position to agree, there was no chance of them coming together and divorce was 

granted at the will of Husband. In the case of Vimal Kanta v. J.M. Kohli,315 a woman of 

80 years of age had challenged a decree for divorce given by the lower court on the 

ground of desertion.316 The Court tried to enquire as to why the wife was insisting 

upon continuing the marriage when her marriage had turned catastrophic long back; 

whether it was because she wanted to stay a legally wedded wife till her last breath or 

she had eyes on the enrichment of her husband. The High Court did not find any 

perversity in the findings of Trial Court and upheld the decree for divorce. 

Marriage is about living with each other for their entire life and this is not possible if 

the fundamental warmth vanishes from the relationship. And it is not necessary that 

such a situation arises only when one of the spouses has committed any wrong. The 

basic principle of the breakdown theory lies in the fact that when a marriage breaks 

down irretrievably, fault or guilt of the parties becomes immaterial. Under the present 

laws, no remedy is available to the parties when they both are at fault and there is no 

scope for reconciliation between the parties. As far as its probable misuse by one 

spouse is considered, Section 13C has an inbuilt safeguard for such cases. Discretion 

has been given to the courts to decide, after being satisfied that parties have been 

living separately for a certain time period, whether the marriage has broken down 

                                                             
3141995 Supp (4) SCC 642. 
315FAO No. 46/1995 (Delhi HC). 
316The Hindu Marriage Act, 1955 §13 (1) (ib). 
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irretrievably.317 If the other party is vulnerable to financial difficulties, then also the 

petition for divorce can be rejected (ideally a gender neutral remedy).  

The purpose of amendment suggested by the Law Commission 318 was to provide for 

divorce on the ground of irretrievable breakdown even if the other party does not join 

the petition or opposes it. Therefore, it is necessary that the other grounds for divorce 

are retained so that the scope of its “alleged” probable misuse can be confined to the 

minimum extent possible. Since the proof of any kind of offence is not required to 

claim divorce under this ground, it becomes essential that the existing fault grounds 

are retained under the marriage laws.319 In event of some grave misconduct by one of 

the parties, it should not be necessary to further prove irretrievable breakdown of 

marriage.  

IS THE SCENE SET IN INDIAN SOCIETY? 

Indian families are becoming more ‘democratic and more egalitarian’320. Spouses not 

only share the family house but, in most cases, also earnings of each other. Due to 

increased independence of women in various activities, family is more like a 

coalition.321 Therefore, the time has come for the much needed intervention of the 

legislature to provide for equitable and consistent laws of marriage and divorce to 

escape out of the unhappy situations in which couples find themselves. 322 If some 

ground for divorce is not there under the Hindu Marriage Act, 1955; then no court 

other than the Supreme Court can grant divorce on that ground.323 

The Supreme Court has in myriad cases exercised its power to do complete justice 

under Article 142 to grant the relief of divorce to parties wherein it felt that the 

                                                             
317The Marriage Laws (Amendment) Bill, 2013 §13C (3). 
318The Law Commission, supra note 76, at19-20. 
319Id. at 22. 
320Id. at 14. 
321Id.  
322Ms. Jorden Diengdeh v. S.S. Chopra, AIR 1985 SC 935.  
323Geeta Mullick v. Brojo Gopal Mullick, AIR 2003 Cal. 321; Puja Suri v. Bijoy Suri, 2016 SCC Online All 300. 
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marriage has broken down beyond repair. When the parties had been living separately 

for so many years, the Court came to the conclusion that marriage had broken down 

irretrievably and no possibility of reconciliation subsists and hence, marriage stood 

dissolved by the decree of divorce.324 Therefore, it is an absolute necessity to insert 

irretrievable breakdown as a separate ground for divorce under the Hindu Marriage 

Act.  

Under the present marriage laws, to get a decree for divorce, either there has to be 

some fault in one of the parties or both the parties should consent mutually to move a 

petition for divorce. But the present laws fail to subsume some of the categories as 

they fall outside the grounds mentioned in the Hindu Marriage Act. Some of these 

categories can be situations like: 

 When both the parties are at fault. 

 When none of the parties is at fault but one spouse is withholding the consent. 

 When the petitioner is at fault but respondent is neither ready to resume 

cohabitation nor is filing for divorce. 

These heads are not exhaustive and there can be numerous other situations in which 

parties find themselves but they do not know the way out of these. Sometimes, want 

of appropriate ground for divorce may coerce the parties to collude to find an escape 

out of the marriage. According to Scarman J. “A collusive bargain consists of a 

corrupt intention: it is an agreement under which a party to a suit for valuable 

consideration has agreed either to institute it or to conduct in a certain way.” 325 When 

parties have no way to proceed on, they resort to prohibited methods like collusion 

where they try to make up the case for divorce when there are no grounds under the 

                                                             
324Chandrakala Menon v. Vipin Menon, (1993) 2 SCC 6; Kanchan Devi v. Pramod Kumar Mittal, (1996) 8 SCC 90. 
325Noble v. Noble and Ellis (No.2), [1964] 1 All E.R. 577. 
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present laws. As a result to obtain a legal sanction against their irreconcilable 

differences a couple may be tempted to evade the law.  

In 1976, ‘cruelty’ was introduced as a ground for divorce under Section 13 of the 

Hindu Marriage Act, 1955326. It was a considered as a major reform as far as divorce 

laws for Hindus are concerned. This initiated the course of a plethora of cases being 

filed under this ground. “Cruelty postulates a treatment of the petitioner with such 

cruelty as to cause a reasonable apprehension in his or her mind that it would be 

harmful or injurious for the petitioner to live with the other party.” 327  For the 

purposes of Hindu Marriage Act, 1955; cruelty need not be physical. Even mental 

torture or abnormal behaviour may lead to cruelty and harassment. 328 However, in 

order to constitute cruelty, the alleged misconduct should be “grave and weighty” to 

conclude that the petitioner is not reasonably expected to live with the other party.329 

Despite the widest interpretations given by the judiciary, cruelty in itself is not 

sufficient to keep the best interests of justice intact. This concept of cruelty has been 

fused by the courts with irretrievable breakdown of marriage. If there is evidence to 

show that husband and wife have indulged in constant quibbling, leading to a 

situation from where they harass each other mentally, insistence by one spouse in 

retaining the marriage is a pertinent factor in deciding the issue of cruelty, for the 

“obvious intention of the said spouse would be to continue the marriage not to enjoy 

the bliss thereof but to torment and traumatize each other.”330 

 

 

                                                             
326The Hindu Marriage Act, 1955 §13 (1) (ia). 
327Savitri Pandey v. Prem Chand Pandey, AIR 2002 SC 591. 
328Gananth Pattnaik v. State of Orissa, (2002) 2 SCC 619. 
329Naveen Kohli, supra note 78. 
330Sandhya Kumari v. Manish Kumar, Mat. Appeal No. 36/2016 (Del HC). 
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CONCLUSION 

Parliament has made efforts to change personal laws with the changing needs of the 

society. Through the Personal Laws (Amendment) Bill, 2018,331 the legislature intends 

to remove leprosy as ground for divorce, on the account of its discriminatory nature. 

Indeed the judiciary has left no stone unturned in bringing a liberalizing shift in the 

personal laws. The paradigm alterations in the divorce law brought recently with the 

Shayara Bano v. Union of India 332  judgment declaring ‘talaq-e-biddat’ unconstitutional 

shows that the judiciary is ready to venture into the contemporary waters. This also 

induced the legislature to take active legislative steps333 such as prohibiting the practice 

of triple talaq. 

The Supreme Court went a step further, declaring the one and a half-century old 

law, 334  which criminalizes adultery, as patently prejudiced and discriminator 335  and 

thereby transferring the adultery as a ground for divorce only under the civil law and 

not the criminal law. Though decriminalized, it remains a fault ground for divorce 

under the Hindu personal law. Nevertheless, it is one among the various strong 

recommendations to the government, indicating to take serious note of the changing 

circumstances and outlook towards marriage. 

The Supreme Court has also evoked Article 142 on multiple occasions, to allow 

divorce as the parties were stuck in a clogged marriage and were in no position of 

decluttering the marriage. However, family courts while dealing with the most traffic 

of cases are stuck between their constitutional limitations and the interests of the 

parties.  

                                                             
331The Personal Laws (Amendment) Bill, 2018 [Bill No. 148 of 2018]. 
332(2017) 9 SCC 1. 
333Introduction of the Muslim Women (Protection of Rights on Marriage) Ordinance, 2018 and the Muslim Women 

(Protection of Rights on Marriage) Bill, 2017.  
334The Indian Penal Code, 1860 §497. 
335Joseph Shine, supra note 26. 
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The society is moving forward to embrace the change. The onus therefore lies on the 

legislature to promptly remove legal restriction from divorce on the premise of 

irretrievable breakdown of marriage. Rather, the legislature has made no attempt to 

bring an effective legislation to pass and is just finding the ways to creep out from the 

back door. Staunch Hindu political backings and Hindu-Muslim rifts are the other 

major barriers in the way of reviewing centuries old practices in the country. It is high 

time for the legislature to recognize the need of the hour and give the society what is 

due to it since ages.  
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A trajectory can be drawn from shift from primogeniture, to rights of all male 

children; to the limited rights of spouse to the absolute right; and finally the breaking 

of the social norm of what family is and accepting the rights of same sex couple. The 

aim of the paper is to explore the changing family structures in the society and its 

effect on inheritance. The scope of paper is limited to England and India and possible 

factors that influence their policy making in intestate laws. History of India, shift 

towards more of liberal ideologies and the international and political strings attached 

in policy making, are number of factors that have played a major role in the shift in 

inheritance laws. To compare England and India is quite difficult on the grounds of 

different source of law of both the countries. India being a colonized country has 

codified laws whose inspiration is religion laws while the English laws complete 

flexibility other than few defined principles.336The principles of colonization has been 

absorbed under the religion of Hinduism which now makes it little problematic to 

change itself according to the changing social requirements. It was only after the 

codification of Mitakshara laws women were completely deprived of their right to 

inherit property in India. The prevalence of rights of women down south was also 

taken as exception and not norm and codification if Mitakshara law pushed women 

rights to the corner.337 The legal pluralism acknowledged the rights of women but the 

                                                             
336Parashar, Archana. “Gender Inequality and Religious Personal Laws in India.” The Brown Journal of World 

Affairs, vol. 14, no. 2, 2008, pp. 103–112. JSTOR, www.jstor.org/stable/24590717. 
337Halder, Debarati, and K. Jaishankar. “PROPERTY RIGHTS OF HINDU WOMEN: A FEMINIST REVIEW OF 

SUCCESSION LAWS OF ANCIENT, MEDIEVAL, AND MODERN INDIA.” Journal of Law and Religion, vol. 

24, no. 2, 2008, pp. 663–687. JSTOR, www.jstor.org/stable/25654333. 
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codification limited all its rights which were given to her otherwise. Thus, what best 

aligned with the Victorian principles were codified. England easily accommodated the 

shift in the social structure and could uplift and adjust itself according to the need of 

the hour. However, in case of India because of the codification and inspiration from 

sources such as religion it has not only denied the country uniformity but also has 

created a sense gender disparity in the intestate laws. 

In England there has been shift from vertical stripe to the rights of spouse unlike 

India where the rights of spouse are understood in parallel to the rights of the child. 

The numbers reflect how the growing number cases of stepchild and stepparent has 

forced England to come up with the principles that protect their rights.338 But in India, 

the concept of joint family property limits the understanding of family by blood, 

marriage or adoption. The bar of joint family property in Hindu Succession Act and 

Mitakshara law has not allowed for the courts to take a broader approach in 

recognizing the rights of stepchild. As for as, the purpose of share in the joint family 

property is concerned, he is treated same as illegitimate child. His right is only limited 

to the extent that statutory right to claim from his father. The death of the father also 

removes him from the family tree. The courts have recently laid out in the judgment 

as the expression under Hindu Succession Act does not include stepson and right 

does not extend to claim right in the joint family property co-owned by the 

deceased.339 It may seem logical that since he belongs to the tree of his natural father. 

But, this approach does not consider the right of the stepchild to have the same life 

standard as that he received where his locus parentis was there. Neither, does It 

consider a situation where the husband may have accepted the child from a previous 

relationship of the wife which was not a legal relationship and thus did not give any 

                                                             
338Law Commission for England and Wale, 2011. 
339 Saigal, Sonam “ Stepson can’t inherit the property under the Hindu Succession Act.” February, 2018. The Hindu. 

https://www.thehindu.com/news/cities/mumbai/stepson-cant-inherit-property-under-hindu-succession-act-

hc/article22671642.ece 

https://www.thehindu.com/news/cities/mumbai/stepson-cant-inherit-property-under-hindu-succession-act-hc/article22671642.ece
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right to the stepchild. Thus, the only possible way is to claim it through the share of 

her mother. 

In England the intestacy rights of stepchild is to a great extent statutory governed 

under the Inheritance (Provision for Family and Dependants) Act, 1975.340 A broad 

range of people including the child who was treated as a child of the family in relation 

to the marriage the deceased was part of at the time of the death. In case there exists a 

will, the court can order to maintain the child till majority but cannot allot him share 

from the state. The act provides for better protection of step children after the death 

of a supporting stepparent and also sot of addresses to the changing social structure 

of families. 341 This sort of ruling has brought in the picture of a functional definition 

of family. This approach allows determining the definition of family by the function it 

performs for each other and the kind of relationship they share. The concept of loco 

parentis could be used to identify the relationship with the child. A person is acting in 

loco parentis who acts like a parent to the child, this could extent to grandparent, 

stepparent or an any person law for at least some purpose will regard them as 

parent.342 

   In European Commission of Human Rights that court laid down that family also 

includes material interest and is not limited to social, cultural and moral relations. 

Before the case Marckx in Belgian it was necessary to validate your relationship legally 

if your child is illegitimate, even between mother and the child. The court said that 

different treatment of legitimate and illegitimate children is unfair as it lacks any 

reasonable or objective justification. Further in a case it laid down that an illegitimate 

child “should be placed legally and socially, in apposition akin to that of a legitimate 

                                                             
340 Inheritance (Provision for Family and Depadants) Act 1975, Chp. 63  
341Koffman, F. Susan “ Stepparent Adoption: A comparative Analysis of Law and Policies in England and the 

United Sates” Boston college International and ComparativeLaw Review, 1984, Volume 7(2)’ 504 507 
342Gary, N. Susan“ Adapting Intestacy Laws to Changing Families.” Law & Inequality : A journal of theory and 

Practice, 2000 Volume 18(1) 6-9 
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child.” The forward and required interpretation of the hour was given in the 

dissenting opinion by the DE Meyer where he said that there should be no legal 

difference between the children born out of wedlock to that of a child of married 

couple. The courts have led down that “in general interest of community” the rights 

of the illegitimate child has to be qualified. These qualifications exist for both the 

parents which ensures gender equality but at the same time denies the child his right 

by putting a bar of qualification a reasonable relationship fo a legitimate claim. A 

proof of paternal affiliation has to be provided in order to avoid fraudulent claims.   It 

has also stated that illegitimacy is different yet not lesser status than legitimacy. The 

dissenting understanding of the position of illegitimate child applied, this would not 

be an issue.343 

In intestate succession laws man and woman are subjected to different kinds of law. 

The marital status of woman and the source of the property she owns becomes the 

point of differentiation, unlike man.  For woman it matters the source of the property 

as pointed out, because the inability to calculate the women’s contribution though the 

household work. Had the service provided by women in the household had some 

economic value she would probably be considered as equal, and not seen as 

dependent but as someone who is capable of owning separate property.344 Irrespective 

of that, in a time where marriage is understood as equal partnership, it is disheartening 

to see that judiciary the one who is supposed to protect the gender equality is the one 

reinforcing the sexist understanding of laws in the patriarchal society. In a situation 

where a widow or married woman dies intestate herhard earned property is claimed by 

the heirs of husband and not be her own blood relative on the other hand where 

                                                             
343Meeusen, Johan. “Judicial Disapproval of Discrimination against Illegitimate Children: A Comparative Study of 
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hindu male intestate there is no question of wife’s relative . In Om Prakash v Radha 

Charan, Narayana Devi345 was married in 1955, at fifteen years of age. As soon as her 

husband dies after three months of her marriage, she was driven out of her 

matrimonial house. There upon, she was educated by her parents which enabled her 

to become financially independent. In 1996, when she died issueless and intestate and 

leaving behind huge sum of money her general property as governed under section Of 

hindu Succession Act went to heirs of her deceased husband. Even a remote relative 

is considered over her own blood relations like her parents.  A year early in Andhra 

Pradesh a Hindu man died intestate and his wife had deserted him way back in 1955 

and lived with her lover.346On the death of her husband she claimed her share in the 

property, the court in the lights of principle, justice and equity denied her the share. 

Another excellent example is where the government provided compensation to the 

deceased’s family members after the 1984 riots. A family of father, mother and two 

children died and all the money was received by the father’s side of the family. Later, 

when contended in the court ignoring the principles of succession the daughter’s side 

of the family was also given some share on the basis of principles of justice, equity 

and good conscience.347 Law in a certain way itself pushes for gender disparity and 

causes high mortality and low fertility rates in female child. 348In England the surviving 

spouse receives euro 250,000 and a life interest in the half of the remainder estate 

pursuant to s. 46 of the Administration of Estates Act 1925, as amended by s. 1 of the 

Inheritance and Trustee’s Powers Act 2014, where a deceased dies leaving a surviving 

spouse and issues, if the spouse dies issueless, the surviving partner gets euro 450,000 

and half of the balance absolutely. Earlier the conduit theory was justified to give the 

surviving spouse the inheritance but its relevance has reduced corresponding to 

                                                             
345 Om Prakash v. Radha Charan, 2009 (7) SCALE 51. 
3466. Krishnamma v. P Subramanyam AIR 2008 (NOC) 482 (AP) 
347 Ganny Kaur v. State of NCT of Delhi, AIR 2007 Del 273 
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changing structures of society. ‘Conduit theory’ is when the spouse acts as a medium 

for the child to get the estate. The Law commission Report of 2011 in England has 

justified the rights of the spouse on the ground of principles of sharing and 

commitment. 349The Law Commission has refrained itself from advocating itself for 

the rights of child from the former relationships. This approach is highly criticized 

and rebutted by as it jeopardizes the right of other dependants especially in the 

existing non-traditional families.  To qualify the spouse must be living with deceased 

for two years I n the same household precedent to his/her death.  After the 

Inheritance Act, 1975 the court can make provision for the applicant such as former 

spouse, child, cohabitant etc out of the estate. 

The understanding and the application of family law is burrowed from the societal 

understanding and acceptance of couples in the society. In case of live-in-relationship 

the court prefers presumption of marriage rather than concubines, because the society 

accepted them as couple and for all purpose they were considered husband and wife 

in the society. It will be very difficult to safeguard the intestacy rights of same sex 

couples if the bar is that of social acceptance. Therefore the first step is to recognize 

the same sex couples a legally wedded to provide them the denied rights and then 

apply the bar of social acceptance.   The objective of the intestacy is to provide safety 

nets to the ones who are dependent on you or to protect the future of those who the 

deceased is emotionally attached.  

Adopting more realistic definition family in judicial understanding can be one way 

forward to adapt to the changing structures in the society.  The major obstacle joint 

family property but with the changing structures of family forces us to adopt more 

realistic approach. Broadening the definition and scope of spouse not only recognizes 

the rights of on individual but also breaks the conservative and patriarchal structures 
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of the society. The acceptance of spouses who share households and there is no bar 

of social acceptance, not only denies the tool of controlling women’s sexuality but 

also broadens the contours of accepting all kinds of love. 
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“We still have a system that gives prosecutors the unchecked authority to push children into the adult 

system” 

-B.F. Skinner 

JUVENILE DELINQUENCY IN INDIA 

A child is considered to be innocent when he/she is born. But it all depends upon 

how the child is brought up. If the child grows in surrounding and peer groups which 

indulge in harmful activities, then it may instigate the child also to do something in 

conflict of law. When a child involves in a crime, it turns a child into a delinquent. 

With the advent of technology and internet, the crime committed by juveniles in 

conflict of law has grown tremendously. The Juvenile Justice (Care and Protection of 

Children) Act, 2015 (JJ Act) has been enacted by repealing the Juvenile Justice (Care 

and Protection of Children) Act, 2000 to make comprehensive provisions for children 

alleged and found to be in conflict with law and children in need of care and 

protection, taking into consideration the standards prescribed in the Convention on 

the Rights of the Child, the United Nations Standard Minimum Rules for the 

Administration of Juvenile Justice, 1985 (the Beijing Rules), the United Nations Rules 

for the Protection of Juveniles Deprived of their Liberty(1990), the Hague 
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Convention on Protection of Children and Co-operation in Respect of Inter country 

Adoption (1993), and other related international instruments. Therefore, it requires 

proper implementation of the rules and requirements under the JJ Act and also in 

consonance with the JJ Rules 2016. 

The word juvenile has been derived from the Latin term juvenis, which means ‘young’. 

Juvenile is generally proscribed to mean a child below 18 years of age and when such 

juvenile indulges in crimes and in conflict of law, then it is called juvenile delinquency. 

The recent report by the National crimes bureau gives us the below information about 

the juvenile crimes and the crimes committed against them. The official date of 

cognizable offences reported in the latest NCRB report of the year 2016 is shown 

below: 

Crime 

Head 

Crime Incidence Crime Rate 
Percentage 

Variation 

2014 2015 2016 2014 2015 2016 
2014-

2015 

2015-

2016 

IPC 28,51,563 29,49,400 29,75,711 229.2 234.3 233.6 3.4% 0.9% 

SLL 17,20,100 17,61,276 18,55,804 138.3 139.9 145.7 2.4% 5.4% 

Total 45,71,663 47,10,676 48,31,515 367.5 374.1 379.3 3.0% 2.6% 

 

In 2016, a total number of 48,31,515 cognizable crimes were reported, showing an 

increase of  2.6% over 2015. Further, when we look at the crime incidence of the 

Juveniles in Conflict with law it can seen that there was 35,849 cases registered in 

2016, while 33,433 in 2015 and 38,455 in 2014 

Crime  

Head 

Crime Incidence Percentage Variation 

2014 2015 2016 2014-2015 2015-
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2016 

Crime 

Incidence 

38,455 33,433 35,849 -13.1% 7.2% 

 

TABLE: JUVENILES IN CONFLICT WITH LAW 

SOURCE: NATIONAL CRIME RECORDS BUREAU, 2016 (http://ncrb.gov.in/) 

 

Further, the NCRB data reveals that most number of Juvenile crimes done in theft, 

followed by rape. Most number of Theft cases happened in Maharastra while most 

number of cases where registered under JJ Act in Tamil Nadu. 

S.No Crime 

Head 

Total 

Cases 

Reported 

Major State/UT during 2016 

1. Theft 7717 Maharashtra 

(1673) 

Tamil Nadu 

(667) 

UP (611) 

2. Rape 1903 Madhya 

Pradesh 

(442) 

Maharashtra 

(258) 

Rajasthan(159) 

3. Arms Act, 

1959 

228 Bihar (79) Madhya 

Pradesh (38) 

Rajasthan (19) 

4. Juvenile 

Justice 

(Care & 

Protection 

of 

Children) 

Act, 2000 

224 Tamil Nadu 

(209) 

Chhattisgarh 

(6) 

Maharashtra 

(5) 

TABLE: JUVENILES IN CONFLICT WITH LAW AND THE CRIME HEAD REPORTED 

SOURCE: NATIONAL CRIME RECORDS BUREAU, 2016 (http://ncrb.gov.in/) 

http://ncrb.gov.in/
http://ncrb.gov.in/
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SOURCE: NATIONAL CRIME RECORDS BUREAU, 2016 (http://ncrb.gov.in/) 

 

DETERMINATION OF AGE OF JUVENILES - THE ALARMING NEED FOR THE 

AMENDMENT TO THE LAWS  

“Even after all the changes to the law after my daughter’s rape, rape cases are still being dragged in 

the country. As a result of this, no one is scared of either the police or the courts and girls are being 

dragged out of their cars in front of their families and raped”350, was the words of the Asha 

Devi, Mother of Nirbhaya. 

After revolutionary protest, yet in spite of effective amendment to the laws, still 

people under the age of 18 years, commit heinous offences and easily escape from the 

clutches of the law, the sole reason being, after the 2015 amendment, children 

between the age of 16 and 18 years, who commit crimes, can be tried as adults, but 

only after the Juvenile Justice Board conducts a initial investigation to decide the 

                                                             
350 My Daughter’s name was Jyoti Singh, Not ashamed to name her: Nirbhaya’s Mother, THE TIMES OF INDIA, 

(Delhi edn. December 16th, 2015), https://timesofindia.indiatimes.com/india/My-daughters-name-was-Jyoti-Singh-

Not-ashamed-to-name-her-Nirbhayas-mother/articleshow/50206977.cms  
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gravity of the offence, the circumstances and the child’s ability to understand the 

consequences 351 , the debate to Section 2 (12) 352 , 2 (35) 353 , of the Act (2015 

Amendment) in relation with the protection of child rights have to meet out in a 

harmonious way, but there seems to be imbalance in the functioning of the 

government machinery, in trying out defining the proper age, which subsequently 

defeats the very bases of protection of child right. During the Trail of Nirbhaya case 

and even after that, discussions were centered on, in determining the age of juvenile 

who can be tried under the Penal laws. “On 22nd December 2015, the Juvenile Justice (Care 

and Protection of Children) Act, 2015 got parliamentary endorsement, delivering an altogether 

concerning entirely new regime with respect to the juveniles above the age of 16, accused of committing 

heinous offences.”354  

The idea as to this amendment was accepted, the government defended the law as a 

measure which would deterrently affect potential juvenile offenders. However, this 

amendment was carried out in the Juvenile Justice Act 2015 Amendment, since the 

law would defeat the objective of having a separate juvenile justice system, and would 

not serve the goal of deterrence.355 Therefore, the legislatures suggest that efforts be 

expended in ensuring more effective implementation of the JJ Act, 2000, and thereby 

their motive is no child under the age of 18 should be tried under the penal laws. But 

this prenotion should be wiped out because such juvenile who commit an inhuman, 

brutal offences possess such clarity in mind and possess adequate required mental 

element, therefore they should be tried under the Penal Laws.  

                                                             
351 Section 14 of the Act, specifies that, “where is juvenile having been charged with the offence is produced before 

a board, the board shall hold the inquiry in accordance with the provisions of this Act and may make such order in 

relation to juvenile as it deems fit”.  
352 Section 2(12), Child means a person who has not completed the age of 18 years.  
353 Section 2(35), Juvenile means a child below the age of 18 years.  
354 Justice J.S. Verma, Report of the Committee on Amendments to Criminal Law, Jan.23, 2013, available at 

https://timesofindia.indiatimes.com/realtime/justice_js_verma_committee_report.pdf 
355 Gauri Pillai & Shrikrishna Upadhyay, Juvenile Maurity and Heinous crimes: A re-look at Juvenile Justice policy 

in India, () http://docs.manupatra.in/newsline/articles/Upload/0A6F7370-9CF9-4A96-8E88-5B8195F5DD83.pdf 

(2017).  
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This quandary, conundrum and puzzlement situation, is still continued in the Indian 

Trend and which widely affects in ascertaining the age of the juvenile in order to 

ensure the protection of the child. Since there are multifaceted International Covenant 

and Treaties, where India being a signatory to such conventions, it is highly 

recommended by the authors that, taking into account the laws of international 

treaties would surely help to ascertain the age of the juvenile, which indeed promises 

for the protection of child rights in a justifiable, legitimate manner.  

THE DARKEST HOURS OF LIFE 

The startling fact is that there are very many incidents which happen in a more or less 

similar style as that of Nirbhaya case, all over the country and the sad reality is that 

not all Nirbhaya’s, drew public attention and so not all get smooth access to justice. 

The concurring opinion in the case of State of Gujarat v Kishanbhai 356 , Justice 

Chandramauli, with mourning note pointed out in a case of six year old girl was raped 

and murder, “… we proceed to apply principles of law and draw inferences. For that is our job. We 

are trained to adjudicate without taking sides and without being mindful of consequences … We have 

all that … Despite thereof, we feel crestfallen, heartbroken and sorrowful. We could not serve the 

cause of justice to an innocent child”. That is all because there is a laxity in applying penal 

laws on the offender which might go against the Human Rights because the 

opposition claim that he is insufficient to possess that mental capacity and the 

offender was unaware of the consequences.   

Exactly on February 2, 2018, a minor boy charged with rape trial for raping and 

murdering a 6 year old girl357, Will the judiciary still go into mental element to convict 

such brutal juvenile to protect the rights of the child, if the Judiciary do so, then the 

                                                             
356 State of Gujarat v Kishanbhai (2014) 5 SCC 108, 136. 
357 Times of India, (Tuticorin ed, Feb 2, 2018), Minor boy held for rape, murder of 6 year old girl, available at 

https://timesofindia.indiatimes.com/city/madurai/minor-boy-held-for-rape-murder-of-6-year-old-

girl/articleshow/62747971.cms 
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author would like to strongly point out that, it is not; “Protecting the Rights of the 

Child, it is Paving way for excelling the crime”.  

THE OUTGOING JUVENILE JUSTICE SYSTEM – RATIONALE OF 

JUVENILE JUSTICE 

The pith and substance of alternate or particular arrangement of “Justice” for 

Juveniles lies in furnishing and dealing with children as per the framework that gives 

due respect to their abilities and mental capacities to understand the consequences, 

thereby ensuring the protection of child rights, i.e. child below the age of 18 should 

not be treated under the Penal law is the underlying principle in Indian Judiciary.  

The author points out that treating Juveniles as adults in certain cases is not with 

regards to the Adult-like Behaviour or Adult-like look358, where as it solely based on 

their mental element and capacity to under the nature of consequences and the 

maturity behaviour.  

  

The second idea of protecting child rights plays a very significant role, where in 

referring to the accountability of Juveniles belonging to the age group of 16 to 18 who 

                                                             
358 Anthony M. Platt, The child savers: The invention of delinquency, 148 University of Chicago Press, Chicago, 

(1977).  

Caring and 
Protection 
of Children

Subjecting them 
to a system of 

accountability for 
their harmful/ law 

breaking 
behaviour with a 

view to their 
ultimate reform 

and rehabilitaiton

Protection 
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Rights
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are involved in committing serious offences, possess great mental maturity 359 

henceforth, these juveniles must be tried under the Penal Laws.  

Under the Juvenile Justice Act, The Children below the Age of 18 their Rights are 

protected but the lacuna with regard to the Section 2(12) and 2(35), here the age of 

juvenile is only always disputed in the court but it is highly contended by the authors 

that, having regard to the object behind the amendments to the Juvenile Justice Act, 

the Act has to be read down to understand that the true test of Juvenility is not in the 

age but in the level of mental maturity of the offender. Because this Act, is not applied 

to serious and heinous offences committed by the Juvenile.  

THE CRIMINAL RESPONSIBILITY CONFUSION  

Under the Indian Penal Code, the categorization of Children are done on the bases of 

Age, where it is opined by various jurists and research scientists as to the demarcation 

of age limits. Jeremy Bentham, in his lectures, An Introduction to the Principle of Morals 

and Legislations, he described the meaning of the term infancy as a state during which 

an individual is not regarded as capable of calculating actions. But, however his 

opinion cannot be taken in the present context because the mental element of the 

juveniles has underwent serious changes.  

According to the MacArthur Foundation Research Network on Adolescent 

Development, conducted by Laurence Steinberg360 has concluded that mental factors 

has increased nowadays and the presence of peers increases risky behaviour. Under 

the Indian Penal Code, there are 3 ages of categorization: 

 Infancy - From Age 0 to 7 years.361 

                                                             
359 Laurence Steinberg, Should the Science of Adolescent Brain Development Inform Public Policy, Issues in 

Science and Technology, 67, 71 (2012). 
360 Ibid.  
361 Gopinath Ghosh v. State of West Bengal, AIR 1984 SC 237; Gurav Jain v Union of India AIR 1997 SC 3012, 

Satto v State of UP, AIR 1979 SC 1519 
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 Early Childhood - From Age 7 to 12 years.362 

 Late Childhood - From 12 to 16/18 years.363  

 

 

Under the Indian scenario, Beyond the Age of 12 years, there is no immunity from 

Criminal Liability, even if the offender is a person of undeveloped understanding and 

incapable of understanding the nature and consequences of his act.364 But, even if the 

accused is past the age of 12, the question of his age does not become totally 

irrelevant. The question of his youth and maturity of understanding will be relevant in 

the context off the sentence to be passed against him in the event of his conviction.365 

However, the protection of child rights, the treatment of all juveniles, i.e., person up 

to the age of 18 is now governed by the JJ Act 2000.  

                                                             
362 Hiralal Mallick v State of Bihar AIR 1977 SC 2236; Ulla Mahaputra v The King AIR 1988 SC 261. 
363 Shiv Shankar pandey v. State of Bihar, (2002) 7 SCC 229, State of Orissa v Arjun Das Agarwal, AIR 2013 SC 

3682, Baleshwar Singh v. State of UP, (2000) 9 SCC 356.  
364 Kalka Prasad v State of UP AIR 1959 All 698. 
365 Hiralal Mallick v State of Bihar AIR 1977 SC 2236 

From Age 0 to 7 yearsINFANCY

• Indian Penal Code under Section 82, i.e below the Age of 7 consider treats all children
as Doli Incapax, i.e. he is incapable of committing a crime and cannot be held guilty. It
is presumed that he cannot distinguish between Right from Wrong.

From Age 7 to 12 years
EARLY 

CHILDHOOD
• IPC, under Section 83, The Children between the age of 7 to 12 years are presumed to

be innocent unless proven to the Contrary. Between this age, child is capable of
committing a crime depending upon his maturity of understanding.

From 12 to 16/18 years LATE CHILDHOOD

• Even under a special scheme i.e Reformatory Schools Act (1876 & 1897), or even
under the Criminal Procedure code (Section 562), children between 7 to 16 years are
tried by the ordinary courts, but could not be extended the benefit of serving their
imprisonment in the reformatory schools.



 
197 

However, protection of child rights that are ensured under the Act need to be 

changed in order upheld the proper protection of child rights, many of the child 

below the age of 18 and especially between the ages of 16 to 18 use the definition of 

Section 2(k)366, to escape from the clutches of the law.  

EQUAL FOOTING OF INTERNATIONAL TREATIES WITH AN NEED 

FOR AN AMENDMENT IN INDIAN LAWS: 

Considering various International Treaties with respect to the Age of the Juvenile and 

the also with respect to the issue as to whether or not the Juvenile can be tried under 

the Penal Laws, it is important to look into various International Treaties where India 

being a signatory to it.  

The author would like to highlight the issue in the question by referring to the 

Provisions of the United Nations Standard Minimum Rules for the Administration of 

Juvenile Justice, 1985, which is normally addressed as Beijing Rules; The Convention 

of the Child Rights, 1990 i.e. UNCRC, which is nothing but Human Rights for Rights 

of Children and the United Nations Rules for the Protection of Juveniles Deprived of 

their Liberty, 1990 i.e. Havana Rules.  

These international obligations entered into by India obliges it to set up a particular 

framework to deal with Juvenile offenders, India has laid down various rights 

protecting child rights but it failed to amend and entertain the new laws. Only in 

India, there is a laxity of laws and imbalance in the verdict of judiciary as to trying the 

under the Penal laws. The practise in trend in several foreign jurisdiction particularly 

in the countries like U.K, USA and Canada for adjudicating Criminal liability of young 

offender has also been addressed before the court. Specifically, it is pointed out that 

the practise of statutory exclusion which ensures that perpetrators of certain grave 

                                                             
366 According to this definition, the Act does not provide for an absolute immunity from criminal liability for 

offences committed by juveniles as in Section 82 and 83 of  the IPC.  
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offences are prosecuted as adults; judicial waiver, granting discretion to special 

juvenile courts to waive jurisdiction and transfer the juveniles case to an ordinary 

court of law and also the policy of concurrent jurisdiction of both the ordinary and 

juvenile courts giving discretion to the prosecutor to initiate proceedings in the more 

suitable court are followed in such jurisdictions.  

Protecting the Child Rights can be the motive of the Judiciary, but such protection 

has to be done in a legitimate manner. Various International footings discusses these 

issues and these are very important for the present context to ensure the protection of 

child rights in a proper way, by making the juvenile offender to be tried under the 

Penal laws for the serious and heinous offences done with complete understanding 

and mental maturity.  

The foundation bases for the JJ Act is the International conventions such as United 

Nations Standard Minimum Rules for the Administration of Juvenile Justice, 1985, 

which is normally addressed as Beijing Rules; The Convention of the Child Rights, 

1990 i.e. UNCRC.  

The issues that are yet to be answered finds way in determining the age limit. Under 

the UNCRC, the dispute that is to reach a Minimum Age of Criminal Responsibility 

(MACR), before a h or she can be held accountable for his or her actions under the 

penal laws. Since the concept of MACR has received near universal acceptance, 

neither domestic laws nor international laws have ever established a generally agreed 

upon precise age at which one would incur criminal responsibility.  

Since the Juveniles Justice Act, was based on the Beijing Rules plus UNCRC. It is 

important to note here that, there are certain discussions as to the changes in these 

International treaties which binds the India also. Article 40 (3)(a) of Convention on 

Rights of the Child, which mandates its members that, “The state parties shall seek to 

promote the establishment of laws, procedures, authorities and institutions specifically 
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applicable to children alleged as accused of; or recognised as having infringed the 

penal laws and in particular: The establishment of a minimum age below which the 

children shall be presumed not to have the capacity to infringe the penal laws”.  

Along with this International Treaties, the UN Minimum Rules for the Administration 

of Juvenile Justice, Beijing Rules states that MACR shall not be fixed at too low an age 

level; bearing in mind the factors of emotional, mental and intellectual maturity.  

There the dilemma as to the fixation of age limit is very much in need of an hour, so 

by way of General Comment No: 10 issued by the Committee on the “Rights of the 

child in 2007”, entitled Article 40(3)(a) of UNCRC along with Article 4 of the Beijing 

Rules, concludes that State parties to the CRC should not set their respective MACRs 

below the age of 12; which is considered as the Median age367 because this would not 

be internationally accepted.      

JUVENILE JUSTICE: SECURING THE RIGHTS OF THE CHILDREN IN THE 16-18 

AGE GROUP INVOLVED IN SERIOUS/HEINOUS OFFENCES 

After the 2015 Amendment to the Act, the most controversial debated issue is the law 

targeted at the 16-18 age group involved in committing serious offences. Before 

getting into Indian scenario, it is important to find out the different statute and 

different member countries age limit.   

                                                             
367 The Minimum Age of Criminal Responsibility, Penal Reform International, available at 

http://www.penalreform.org/wp-content/uploads/2013/05/justice-forchildren-briefing-4-v6-web_0.pdf 
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INTERNATIONAL HUMAN RIGHTS LAW ON THE TREATMENT OF JUVENILE 

SUSPECTS 

In addition to determining an appropriate MACR, any nation contemplating the 

prosecution of juvenile suspects must also determine which International Treaties and 

• According to this, ICC specifically excludes indivviduals under
the age of 18 from the court's jurisdiction; but this Rome statute
does not specificallly mention a MACR.

• According to this Article, it said "The court shall have no
jurisdiction over any person under the age of 18 at the time of
the alleged commission of crime".

Art.6 of Rome 
Statute of the 
International 

Criminal Court 
(ICC)

• According to ECCC, it does not establish a clear MACR either;
instead the statute incorporates Article 14 of the International
Covenant on Civil and Political Rights (ICCPR).

• Accord to ICCPR , which states that, "in case of juveniles; any
procedure should take into account their age and the
desirability of promoting their rehabilitation".

The Statute for 
the Extraordinary 
Chambers in the 

Courts of 
Cambodia 
(ECCC)

• It establishes a MACR of 15 and provides that Juveniles between
the age of 15 and 18 may be prosecuted by the court but that they
should be treated distinctly and in accordance with International
Human Rights realtive to the Rights of the Child.

The Statute of the 
Special Court for 

Sierra Leone 

• It established a clear-cut MACR at the age of 12 and provides
for special Treatment for juveniles between the ages of 13 and
16.

• Thereby this, ensures that the child with the age of 16-18 are
and must be tried under the Penal laws for any offences, be it
be petty or serious offences.

United Nation 
Transnational 

Administration in 
East Timor 
(UNTAET)
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other instruments create additional binding norms; which always specifically to the 

treatment of Juveniles.  

It should be noted that all norms of International Human Rights law apply equally to 

adults and to the Juveniles, for example, the Latin Maxim “Nullum Crimen Sine Lege”, 

which is nothing but, “No crime without law”, that is the moral principles in criminal law 

and international criminal law that a person cannot or should not face criminal 

punishment except for an act that was criminalized by law before he/ she performed 

the act. Therefore, for any act which is serious in nature, whether it is juvenile or adult 

should be tried under the same laws and same punishment has to be maintained, so 

this is the legitimate meaning of protecting the Child Rights.  

CONCLUSION 

Therefore, on a thorough analysis on this subject matter, the researchers would 

conclude that the figures on juvenile crimes by the National Crime Records Bureau 

(NCRB) reveal that from 2002 to 2012, there has been a 143 per cent increase in the 

number of rapes by juveniles. Since, there is increase in violent crimes committed by 

juveniles; there is a need to follow the US model of “get tough” approach in 

determining the juvenility in cases of serious crimes. Thus JJ Act must be amended in 

consonance with the International conventions. Rule 17 of the Beijing rules provides 

that the reaction shall be in proportion to the circumstances and gravity of the offence 

as well as the circumstances and needs of the juvenile as well as the needs of the 

society. Furthermore, unlike the UN Convention, the Beijing rules do not fix 18 as the 

age of the juvenile and instead it stresses upon the point that the rules would be 

applicable to persons between the age of 7 and 18. Therefore, India’s international 

legal obligation do not prohibit it from amending the JJ Act to provide that persons 

between the age of 16-18 who are accused of rape, kidnapping and abduction of 

women and girls will be exempted from the jurisdiction of the JJB and will be tried in 
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the adult criminal justice system. Thus, in the present scenario where there is increase 

in cases of murder and rape committed by juveniles, the JJ Act must be amended in 

order to send those juvenile delinquency committed above a particular age to the adult 

criminal system and not to be tried under the JJ Act or Juvenile Justice Board. 
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PUNISHMENT AND CATHARSIS FOR RAPE 

Arthya368 

Student- Kurukshetra University. 

INTRODUCTION 

Sexual crimes such as rape are categorized as one of the violent crimes. They have 

been over the years being categorized among one of the violent crimes. Rape crime is 

a very serious issue in India not only because of its number and frequency but also 

how victims are treated and blamed and reasons for rape. After the gang rape of 2012, 

known as Nirbhaya rape case my many, punishment of rape became an issue that was 

debated by widely and by all.369 Some want capital punishment for rape; some want to 

perform castration and others disregarded this and labeled it as an inhuman. On one 

hand retributivists argue that rape is an evil act and deserves significant punishment 

on the other hand deterrence proponents suggest that rape should be punished 

severely as it has relative effects.370 

The paper would answer the broader question as to what should be the punishment 

for a crime of rape, in light of punishment awarded according to Indian Penal Code 

and could it be catharsis? First part of the paper would explain what a rape is; second 

part would deal with what are the types of punishments for a crime and what would 

be an appropriate punishment for the crime of rape; next part of the paper would talk 

about catharsis and punitive restoration and would it work in India. One argues that it 

would not work in an Indian because it lacks to identify a victim and cause of it. 

What is Rape? 

                                                             
368 Contact Number: 8059517777 Academic qualification: 2nd year student of LLM,  

369LawRato.com. (2016). Consult & Hire Top Rated Lawyers in India | LawRato.com. [online] Available at: 

http://lawrato.com/indian-kanoon/ipc/section-375 [Accessed 9 Nov. 2016]. 
370Bedau, H. and Kelly, E. (2003).Punishment. [online] Plato.stanford.edu. Available at: 

http://plato.stanford.edu/entries/punishment/ [Accessed 9 Nov. 2016]. 
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Elements of rape have changed from time to time, earlier a crime of rape was 

considered as loss of woman’s chastity and was not seen as a crime of violence or 

violation of victim’s right.371 Therefore it would not amount to a rape if the woman 

were not a virgin, which meant that a married woman or a woman that has had sex 

could never be raped.372 

Some jurisdiction defines rape as unlawful penetration by a ‘penis’into a vagina, uterus 

or anus limiting it to be a crime that could only be committed by a man.373 Other 

jurisdictions define it as unlawful penetration, which also include fingering, inserting 

objects, etc. making it a gender-neutral crime.374 

In India though fingering and inserting of objects are covered by definition of rape 

although it is still not gender neutral in terms of conviction making it a crime that can 

only be committed by a ‘man’.375 According to Section 375 of Indian Penal Code 

(IPC) rape is defined as when a man without the consent (which should be without 

fraud or correction) or against the will of a woman inserts anything in uterus, vagina, 

anus or mouth; or forces her or anyone else to insert anything has committed rape.376 

The exception to consent is that it is only valid if the woman is above the age of 

eighteen that is if a man has sex with a woman under the age of eighteen it would be 

                                                             
371 Brooks Thom, Punishment, Routledge, 2012, page 201. 
372Ibid. 
373Supra2. 
374Supra2. 
375 375. Rape.--A man is said to commit "rape" who, except in the case hereinafter excepted, has sexual intercourse 

with a woman under circumstances falling under any of the six following descriptions:- 

First.-Against her will. 

Secondly.-Without her consent. 

Thirdly.-With her consent, when her consent has been obtained by putting her or any person in whom she is 

interested in fear of death or of hurt. 

Fourthly.-With her consent, when the man knows that he is not her husband, and that her consent is given because 

she believes that he is another man to whom she is or believes herself to be lawfully married. 

Fifthly.-With her consent, when, at the time of giving such consent, by reason of unsoundness of mind or 
intoxication or the administration by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to which she gives consent. 

Sixthly.-With or without her consent, when she is under sixteen years of age. 

Explanation.-Penetration is sufficient to constitute the sexual intercourse necessary to the offence of rape. 

Exception.-Sexual intercourse by a man with his own wife, the wife not being under fifteen years of age, is not rape. 
376Section 375, Indian Penal Code, 1960, Chapter XVI, Of Offences Affecting the Human Body, Sexual Offences. 
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deemed as a statutory rape.377 Medical procedure or intervention and marital rape are 

an exception to Sec 375.378 

Punishment for rape is given in Section 376(1)379 of IPC, which states that “Whoever 

commits rape, shall be punished with rigorous imprisonment of either description for 

a term which shall not be less than seven years, but which may extend to 

imprisonment for life, and shall also be liable to fine.”380 

PUNISHMENT FOR RAPE 

A crime is against a state that makes state a victim of the act, but that does not mean 

that a punishment cannot act as a justice for the actual victim as well.381 For example 

in case of murder when there is a death penalty or a life imprisonment given for a 

murder of a loved one it helps the family to move on. It could also be seen in some 

other crimes, such as acid attack were the fine is as according to the medical expenses 

of the victim382, which shows that though a crime is against a state but the punishment 

is not always for the state or society but an individual victim. This was clearly 

observed in the case 26/11, after Ajmal Kasab was given the death penalty the 

                                                             
377Ibid. 
378Ibid. 
379 376. Punishment for rape.--(1) Whoever, except in the cases provided for by sub-section (2), commits rape shall 

be punished with imprisonment of either description for a term which shall not be less than seven years but which 

may be for life or for a term which may extend to ten years and shall also be liable to fine unless the woman raped is 

his own wife and is not under twelve years of age, in which case, he shall be punished with imprisonment of either 

description for a term which may extend to two years or with fine or with both: Provided that the court may, for 

adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less 

than seven years. 
380Section 376, Indian Penal Code, 1960, Chapter XVI, Of Offences Affecting the Human Body, Sexual Offences. 
381Google Books. (2016). Criminal Justice& Community Response to Rape. [online] Available at: 

https://books.google.co.in/books?id=riEsKeDz9QgC&pg=PA41&lpg=PA41&dq=catharsis+for+rape+crimes&sourc

e=bl&ots=GlzmugvYlB&sig=nTJWlrmcYnFqxpIhRZbwSqZaZOA&hl=en&sa=X&ved=0ahUKEwilqoP0x6vQAh

WLpI8KHbxpCPoQ6AEIRDAI#v=onepage&q=catharsis%20for%20rape%20crimes&f=false [Accessed 16 Nov. 

2016]. 
382 Section 326 B, Indian Penal Code, 1960, Chapter XVI, Of Offences Affecting the Human Body, of Hurt. 
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families of deceased were seen quoting that ‘now they can sleep at night’.383 In fact 

recently when a soldiers head was cut off and taken by our neighboring country his 

brother demanded revenge and next day when Indian soldiers killed soldiers of 

opposite army every one had a sense of satisfaction. 384  This clearly shows that 

punishment could help in relieving of emotions. The question that arises here is that is 

there a right punishment that can be awarded for a crime of rape and would any 

punishment help the victim to relieve the emotion and they are not themselves 

criminalized or blamed for crime against them. 

Deterrence Theory 

Under this theory it is considered that a punishment is to discourage citizen to 

committee a crime with the help of threat of a punishment. Some argue that 

deterrence should be used to control sexual crimes as well. By that they believe that to 

discourage people from committing rape they should be threatened with punishments 

like life imprisonment and capital punishment, which clearly shows that they believe 

that the perpetrator should get maximum punishment possible.385 In one’s view people 

arguing in favor of this assume that threat of punishment is sufficient for a person to 

refrain him from committing such crime in this case that is sexual offences or rape. It 

also assumes that the people are aware of punishments governing the crimes, which is 

not always true and it fails when it comes to instantaneous act. When there is an 

instantaneous crime the offender is not thinking as to what would be the consequence 

of the act but wants to act on the provocation and harm the other person in such a 
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way that you satisfy his or her aggression.386And there has not been a proof stating 

that such theory could result in decrease of crime. 387 And there have been many 

studies, which have shown otherwise, specially in the case of sexual offences because 

these crimes are not always driven by the same reasons as non-sexual crimes.388 

This theory in one’s view would also not work in India where most of the rapes are 

itself used as a tool of punishing for example in case of a lower chaste woman raped 

for taking revenge on the family, or simply proving male superiority over the 

woman.389In such cases most often the males have a feeling of doing something that is 

right and even if they have a sense that they could be punished they still do the crime 

with a felling of sacrificing for the greater good according to them. Also the people 

who committee rape have often scaled the behavior of the female and know that in 

most cases the crime would not get report hence having no fear of a punishment.390 

This also is supported by the statistic as most of the times rape crime is not being 

reported or even if it is very few receives the desired end. Therefor deterrence theory 

would not be a success in Indian society.391 
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Retributive Theory 

It believes that punishment is a result of a crime and therefore should be given 

according to the gravity of the crime. 392 The question that arises here is what is a 

proportionate punishment for a rapist? Eye for eye cannot work here as to one is 

unclear as to what would be ‘an eye’ for a sexual offence.393 Some note that during 

imprisonment accused is addressed to rapes and sexual assault which would be 

deemed as a equal punishment but this is a problem in itself and needs addressing and 

following this argument the punishment is not state authorized and is not guaranteed 

in every case.394 Other argument could be that state hire people to rape the convicts; 

such a punishment is unjustified.395 These arguments takes us back to the time were 

rape was considered as violation of woman’s chastity and not as violence and violation 

of victim’s rights. Also it cannot be an eye for an eye as the woman face far more than 

just the violence inflicted by the rapist she also suffer societal discrimination and is 

looked down upon in the society and some times also held responsible for the crime. 

Some retributivists argue that rape is nothing more than battery; therefore the 

punishment should be what the punishment for a battery is. The reason that the give 

is that “ sex minus consent is sex nevertheless”.396They argue that rape is a violent 

crime and not different from other crimes therefore should be punished like other 

crimes as battery.397Here what they forget to acknowledge is that it is not sex minus 

consent it is rape and not about sex but about violence. One of the problems with this 
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argument is also that it does not go beyond the accused it fails to acknowledge that 

rape is also a mode of discrimination when the rape is because of reasons such as 

religion, caste or male superiority. It is not a problem that a rapist may have some 

unfair advantages over others, because there is no advantage in crime that violates 

rights. 398  Idea that a rapist is treated unfairly suggests that rapists acquire benefits 

through their crime.399 

Capital Punishment 

Some also argue that rapist should be punished with capital punishment where as 

others argue that rape should only be punished with capital punishment only if there 

is a death of the victim. 400 Also the supporters of no capital punishment for rape 

argues that if murder and rape would have same punishment than the rapist in case of 

the rape would prefer killing the victim as it does not increase their liability.401 It works 

on an assumption that all the rapist knows what the punishment for rape is. As 

mentioned above this is problematic as though all know what a rape is but in one’s 

view not all in India know what is its punishment. In one’s view even giving a capital 

punishment for rape is not the correct thing to do because it makes things difficult for 

the victim. In India a rape is consider something that is worst than a death, which 

makes it difficult for the victim to rehabilitate and go back to her normal life.402Giving 

a same punishment for murder and rape would justify this believes that rape is worst 

or even equivalent to death. This would make it difficult for the victim to enter the 

society back. One of the concerns about use of capital punishment for both rape and 

rape that results in death is that the penal borders between them are becoming 
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blurred. 403  This has let to some criticism that their relative punitive equivalence is 

mistaken because the crime of actual murder through rape is more dangerous than 

rape.404 

CATHARSIS 

Aristotle is the one who is usually credited for the concept of catharsis.405 Although he 

did not argue anything about it expressly but he did argue that we can purge emotions 

by experiencing them and viewing of classic tragedies therefore enables purgation of 

pity and fear.406 He believed that to an emotion experienced is same as an emotion 

released. Catharsis includes the emotional release that is obtained not just by drama or 

art but also through recalling and reliving past events, through expressing emotions. 

Punitive Restoration 

It is a more expansive and corrective use of restorative justice that may help the 

victim and the offender at the same time.407 A lot of research has determined that what 

most of the victims of a sexual violence want is an exposure of their offender as an 

offender and acknowledgement of crimes perpetrated against them.408 This is possible 

through a restorative process that aimed at the restoration of rights and the 

promotion of stake holding. 409  Such a process would incorporate the offender’s 
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acknowledgement of responsibility and a collective agreement about the offender’s 

accountability.410 This restorative process is punitive in that the contract agreed with 

the offender may include some measure of hard treatment, a suspended sentence, and 

intensive community sentencing.411 Punitive restoration may address the needs of both 

offenders and victims in achieving justice through the restoration of rights.412 The 

problem with this is that it may not work in Indian society were most of the times 

victim is criminalized by holding her responsible for the crime. And also as mentioned 

earlier most of the times offender has a feeling of rightness or punishing the victim 

while committing the crime therefore this could result into victim getting into worst 

position.  

Identification of victim 

It is being assumed that ‘aggressive action or fantasy drains’ pent-up aggression, some 

therapists and groups believe that by encouraging people to ventilate suppressed 

aggression by acting it out that to beat one another while screaming out could help in 

taking those suppressed emotions out.413 

This becomes problematic in India as Indian women are made the mascot of values 

and Indian spirituality and her acting with aggression is not very Indian woman in 

value. The concept of women being made the mascot of the Indian values and 

spiritual supremacy came from the freedom struggle. Where the defenders of 

Hinduism to counter the white men’s burden raised the points that men may have 

been polluted by you (Britishers) as they come in their contact every day but the 

women who are not in your contact are still spiritually high. This puts a lots of 

pressure on women as they are being constantly reminded that the burden of culture 
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lies on them, and that they are supposed to behave in a certain manner, dress in 

curtain manner and step out of house in at certain time. Partha Chatterjee in her 

article speaks about how the material and spiritual worlds were separated and the 

culture’s superiority in the material world would be determined by the superiority of 

the women’s culture and her purity in which the Indian women became superior then 

all.414 

This is at first place the very reason for rapes in India and main reason why rape 

victims are not being victimized.  

According to most believes rape is a concern of urbanized sphere and are of no 

concerns in rural areas were Bharat’s sanskar, tradition and value system teaches to 

respects women.415 What they implied here is that it is the western values that promote 

unmarried woman to go out late at night with a man and invite an attack on them, and 

how urban Indian women is coming together with westernized, loose and slutty 

women who ask to be raped and murdered. 

For catharsis to work there has to be identification of a victim in case of rape, which 

is lacked here. 

CONCLUSION 

The paper fails to identify a suitable punishment for the crime, as according to one’s 

opinion a crime should not just be a justice for the state but a justice to for the victim, 

which helps them to move on. The crime should be able to identify the violence the 

victim as goes through. The reason that the paper was not able to identify a suitable 

problem is because in India rape is not seen as a crime rather an insult, form of 

revenge form the family of victim, discrimination or male superiority. For having a 
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right punishment, which could result in justice and in turn, helps the victim to move 

on the crime as to be seen as violence by all including the offender. Therefore 

catharsis is difficult for rape victims in India as there is no identification of them being 

a victim.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
214 

THE THEORY OF JUSTICE: JOHN RAWLS’ PERSPECTIVE 

 

 Sparsh Gupta 

Advocate in Punjab & Haryana High Court 

 

INTRODUCTION 

 Justice is not just a metaphysical term. The momentousness of the Justice in a human 

civilization is the root of a civil society. In every society , there are norms which are 

created either by free will416 or general will417 or the sources of some are customs and 

traditions or usages. The basis of these norms is that every member of the society is 

subjected to just and fair treatment. Whenever this spirit of providing fair treatment to 

all is not brought into practice, it leads to conflict.  

With every concept of justice discussed, the categories of justice has always been 

classified as social justice418 which is usually prevalent and established by ethical code 

of conduct amongst masses themselves; personal justice which considers a person 

obey his own ethics ; supernatural justice419, wherein people consider that justice can 

only be conferred upon them by a supernatural power.  

It is to  apprise people of that justice prevails only when there are rights accorded to 

the people fairly and equally and wherever there is violation of rights, the law provides 

remedies for obtaining justice. While some consider justice as a merely civil concept 

but in society the trend of criminal justice prevails. The Hon’ble Kerela High Court in 
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the case of Re Prison Reform, Enhancement of Wage of Prisoner 420 has taken 

into account the very basis of concept of criminal justice as enunciated by Plato 421 as 

follows;“the soul of criminal justice is the art of recovering the soul of the man smeared by crime. 

This must be achieved by the sentencing process and prison treatment…” 

However, Plato was not the only one who discussed about the growing cases 

requiring Criminal Justice. In the case of Surya Baksh Singh Vs State of U P422, the 

Hon’ble Supreme Court of India while deciding the appeal where there were instances 

of rampant manipulation and misuse of statutory right as convicts defeat the ends of 

justice by obtaining orders of bail or exemption from surrender and escape beyond 

the reach of law and held, “… the need to punish every transgressor of the law is ubiquitously 

accepted in all legal persuasions through the ages”. 

The Hon’ble Supreme Court of India while noting the above observation took into 

account the verse of Kautilya423 whereby he mentioned about criminal justice in the 

Arthashastra, discussing that“…By not punishing the guilty and punishing those not deserving 

to be punished, by arresting those who ought not to be arrested and not arresting those who ought to be 

arrested and by failing to protect subjects from thieves etc though these causes - decline, greed and 

disaffection are produced among the subjects. It is punishment along which maintains both this world 

and the next..” 

In the similar breath, Plato discussed about criminal justice as,“… not that he is punished 

because he did wrong , for what which is done can never be undone, but in order that in future times, 
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he , those who see him corrected may utterly hate injustice or at any rate abate much of their evil 

doing.”424 

 And then came a great philosopher, John Rawls425 who publishes many books and 

several articles and the book which made him known to the world was his book ‘A 

Theory of Justice’ 426whereby he laid strenuous efforts to define social justice and his 

great was a crystallized form of modern and political thoughts. Rawls in his theory of 

justice discussed about criminal justice enunciating as, “By enforcing a public system of 

penalties government removes the grounds for thinking that others are not complying with rules. For 

this reason alone, a coercive sovereign is presumably always necessary even though in a well ordered 

society sanctions are not sever and may never need to be imposed. Rather, the existence of effective 

penal machinery serves as men’s security to one another.”427 

The concept of justice in accordance with many philosophers primarily John Rawls is 

discussed in detail in next succeeding heads and it is necessary to point out that 

although the theories of justice are limited but the high implication they have on the 

present legal systems of various states of the world is commendable.  

RAWLS THEORY 

Justice is the first virtue of social institution428. This is the statement of John Rawls. 

According to his theory, there must be certain set of principles before administering 

justice for satiating the constitutional democracy. These principles as follows;  

I. The maximization of liberty are essential for the protection of liberty itself.  

II. Equality for all, both in the basic liberties of social life and also in 

distribution of all other forms of social goods subject only to the exception that 
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427 A Theory of Justice by John Rawls, Revised Edition 2009 
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inequalities may be permitted if they produce the greatest possible benefit for 

those least well off in a given scheme of inequality (the difference of principle). 

III. Fair equality of opportunity and the elimination of all inequalities of 

opportunity based on birth or wealth. Rawls theory differs from utilitarianism 

in three significant ways.”429 

The importance of these principles for justice have two purposes, one to allocate 

rights and duties amongst the members of society and secondly to distribute benefits 

and burdens in the society wherever, as per theory of justice, there is concept of 

justice is to be practiced the concept of equality in the society is to be taken into 

account before that. The stress of having a fair structure of society for administering 

social justice is the ultimate crux of John Rawls Theory.  

THE DISCONTENTMENT  

The art of reviewing theories of other philosophers before enunciating a new one was 

a classic trait amongst the philosophers, orators, philanthropists at that time. John 

Rawls was also one of them. Some writes orated and contemplated that there is 

certain agreement between the ruler and ruled and this agreement must be out of free 

will and both the parties must concede to it and justice is only derived as a product of 

the above terms. The main proponents of this theory were John Locke 430 , Jean-

Jacques Rousseau431 and Immanuel Kant432.  
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On going through the said theory, Rawls gave the following theory regarding justice 

terming it as ‘Justice as Fairness’433, envisaging as follows; ‘Justice is what free and equal 

persons would agree to as basic terms of social cooperation in conditions that are fair for this purpose.’ 

With this theory there were a certain number of conditions imposed which are as 

under:  

a. The principles of justice must be at its ‘original position’434 which is considered 

as an Apex Position with a fair and impartial view as suggested by John Rawls.  

b. The society on which these principles were to be applied must be a well 

ordered society.  

c. The members of the society must have common knowledge regarding concept 

of justice and its application and it must comprehend the concept of justice. 

 

UTILITARIANISM AND LIBERTARIAN THEORY OF JUSTICE:  

The traditional philosopher argues justifying the social or political actions or policies 

is what that discontents Rawls the most. The Utilitarian argument 435  states the 

principle of greatest good for greatest number must be followed by societies to 

achieve peace and justice. 

This principle instigated the monopolies of majorities over minorities and was thus 

criticized with numerous problems as under: 

a. Justice is understood as a part of morality and in actual justice should be kept on 

higher pedestal from morality.  

b. Only goodness is to be promoted necessarily by this principle to achieve greater 

quotient  of happiness and justice. 
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c. The principle of ‘know it when they see it’ fails the utilitarian justifications of 

justice.  

The Libertarian 436 theory of justice was given by Robert Nozick 437  which favoured 

mostly the negative rights which should be considered absolute rights for every 

member of society. These negative rights include right to property, small government 

and free market and these rights. The Libertarian theory discusses, as agreed by Rawls, 

that justice is separated from morality 438 . Also Nozick argues that the concept of 

majority over minority should not be acceded to but a group of people must get to 

decide the principles of justice. He considered people self interested and thus while 

deciding what is better for them, the people are expected not to be biased towards 

profess, race, gender, age or social status and he further added that being unaware of 

the social strata they belong to , the people cannot take unanimous decisions and this 

will result in biasness thereby  the ‘greatest happiness’ principle shall not be achieved 

by utilitarian theory . And Rawls agreed with Nozick on many points inclusive that 

negative rights mentioned by Nozick are a must for a justifiable society. 

RAWLS THEORY OF SOCIAL JUSTICE:  

John Rawls attempts to make the social contract approach as a medium to establish 

social justice which envisages that the members of society are holding an agreement 

amongst each other in the society. Rawls questions the nature of agreement, the terms 

of which are understood and accepted by everyone and later terms such agreement 

which is acceptable to all as hypothetical. Although Rawls appreciates if there is some 

social contract amongst people, it would result in easy deliberation of justice. Rawls 

definition of social justice is “general principles to prove solution of differing views in 
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society.”439 While going through this definition, it seems that general principles are 

necessary to brought into existence to govern justice and to have a mutual 

cooperation in the society. And as per Rawls theory of social justice, the two main 

functions of social justice are as follows: 

a) All members of the society shall agree more or less within a framework provided by 

these principles.  

b) A code of moral conduct shall be brought in place to govern the members of society.  

 

As per the Social Justice Theory of Rawls440, it provides the members of society to 

analyze the mode to assign the basic rights and duties amongst themselves and the 

method to equally derive the benefits. The theory further gives them a decision to 

take how to regulate their claim against each other and what according to them,  is 

justified and what not, thereby originating the two concepts; goodness as rationality 

and Justice as fairness.  

 

GOODNESS AS RATIONALITY:  

With the concept of Goodness as rationality441 442, Rawls makes an attempt to consider 

the capability of society in drawing a similarity between ‘good’ and ‘good life’. Rawls 

demarcates between general and social conceptions of justice , thereby distributing all 

social primary goods like liberty and opportunity, income and wealth and self respect, 

equally in the society.  
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JUSTICE AS FAIRNESS:  

As per this concept of Justice as Fairness443, Rawls444 examine the agreements made 

amongst individuals and appropriate status quo regarding original position is to be 

achieved for a fair structure of a just society.  

CRITICISM OF RAWLS THEORY: 

Winston Churchill445 once said “Criticism may not be agreeable, but it is necessary. It fulfils the 

same function as pain in the human body; it calls attention to the development of an unhealthy state of 

things. If it is heeded in time, danger may be averted; if it is suppressed, a fatal distemper may 

develop."446 

The statement of Rawls, contemplating to fairly distribute liberties and economic 

resources amongst individuals I the society was opposed by Michael Sandel447, Charles 

Taylor448 and Michal Walzer449 stating them to contrast with theories turning the task 

of government in administering justice is to preach importance of tradition, political 

reasoning and normative claims about value of community.  

According to Patrick Neal 450, Rawls while speaking about justice has dealt it as a 

political concept with not a single clue of philosophical and religious doctrines. The 

same objections was raised by William Gaston451  and according to him, the Rawls 
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theory of justice exemplifies the principles of justice without appealing to the moral 

facets and there must be a specific conception of the person chosen to employ to 

administer justice.  

Susan Moller Okin452, focused criticizing the theory regarding this accountability of 

theory of justice in eradicating the embedded injustices and hierarchies 453 . Many 

feminist opponents like her took Rawls, criticizing that injustices prevailing in 

patriarchal social relations and division of labour are gendered are not easily 

eradicated by this theory of Justice.  

The legendary Amartya Sen 454 while accepting Rawls Theory , in part, argued that 

there should not only be distribution of primary good but people  must be able to use 

the goods and pursue their ends effectively455.  

 Norman Daniels456, also questioned why right to health care must not be added to list 

of primary goods457. Disapproving the theory of Rawls, Allan Bloom458 criticize him 

for stressing on the existence of natural right thereby ‘conventionalizing everything 

into artifice’459. In the same breath, G A Cohen460 criticized raising inequality principle 
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enshrined in Rawls Theory as the theory could only be made applicable to social 

institutions with primary goods461. 

OTHER THEORIES OF JUSTICE 

The idea of justice by Plato 462 meant performing a one point function i.e. of general 

benefit. The theory propounded by Plato condemns the act of selfishness committed by 

men by seeking pleasure for themselves only and not doing anything for the society. The 

roots of the concepts of Justice by Plato finds its place in democracy of Athens. 

According to Plato, the state, due to its weak democratic strategies, was divided into two 

stratas- rich and poor and each was again further divided into selfish and helpless, there 

by recognizing the idea of justice to curb this suffering and to develop a well ordered 

society.463  As per Plato, there were 3 classes in social organism- Philosopher class or the 

ruling class, then auxilories comprising warriors and defenders of the country and thirdly 

the community of farmers and artisans thereby creating a nexus between individuals of 

various categories464.  

Aristotle 465 proposed two concepts of justice, first, whereby justice was considered as 

primary ‘virtue’ comprising all others and second concept perceives justice as specific 

kind of virtue stating that justice is not limited in laws established by state but by 

providing fair and equal conditions to people and thus people should obey the laws for 

attaining the spirit of justice. 
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 A traditional theory of Justice was given by Cephalus466 stating  that “the justice meant 

living upto your legal obligations and being honest.” 467  Although the definition of 

Cephalus was widely criticized as it was interpreted as a misuse by the people terming the 

crime of murder as a legal killing. Thrasymachus468 said the argument and said that justice 

is nothing but the interest of stronger469 and despite several criticism by many people , he 

held the ground with the same thought. Although, Polemarchus470, son of Cephalus took 

over the arguments for his father and laid the new definition of justice stating that  owing 

help to friends and owing the enemies harm is justice and was again subjected to criticism 

by Socrates stating that this definition is fallible as justice was not everybody has many 

friends but has a number of foes and as a result of which gross injustice and harm shall 

be caused to a number of people , clothed in the principle of justice.  

RAWLS THEORY AND INTERNATIONAL BASIC STRUCTURE 

The unparalleled concept of political liberalism and justice as fairness by John Rawls, 

enhances in forming a rational international basic structure further impacting lives of 

individuals across the world. Some principles of Rawls widely accepted at International 

level are as under:471472473  

i) Observing international law in the forms of treaties and undertakings  

ii) Treating the people equally without any discrimination  

iii) Granting the status to people of being free and independent and duly 

recognized worldwide.  
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iv) Binding the states to agreements amongst them thereby respect each other’s 

sovereignty.  

v) Concepts of non – interference in any political affair is to be widely accepted.  

vi) Peoples must be accorded with rights of self defence and laws must be 

formulated protecting their human rights.  

vii) Mutual assistance and cooperation among each other irrespective of political or 

social regimes.  

Obeying all the said principles following the ground laid by John Rawls theory of 

justice shows the wide acceptance and support for theory of ‘Justice as Fairness’ 

thereby condemning the practices of inequalities amongst people irrespective of size, 

population, political or economic strength, thereby making an idealized society and 

achieving a greater total global utility.   
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INTRODUCTION 

It is a basic principle of the administration of justice that like cases should be decided 

alike. This is enough to account for the fact that, in almost every jurisdiction, a judge 

tends to decide a case in the same way  as that in which a similar case has been 

decided by another judge. The strength of this tendency varies greatly. It is a basic 

principle of the administration of justice that like cases should be decided alike. This is 

enough to account for the fact that, in almost every jurisdiction, a judge tends to 

decide a case in the same way  as that in which a similar case has been decided by 

another judge. The strength of this tendency varies greatly. It may be little more than 

an inclination to do as others have done before, or it may be the outcome of a 

positive obligation to follow a previous decision in the absence of justification for 

departing from it. Judicial precedent has some persuasive effect almost everywhere 

because stare decisis (keep to what has been decided previously is a maxim of 

practically universal application .Judicial precedent is an independent source of law 

and is as important as custom and legislation. In fact, this doctrine of judicial 

precedent is an unique feature of English law as also of the Common Law Countries. 

In England Judge played a significant role in developing the English law. During the 

Middle Ages when the Parliament had not assumed the status of a sovereign law 

making body, it was left to the judges to define law and lay down legal principles. 

Thus, adjudication in England made a great contribution towards the formulation and 

development of English law. It is said that the English law is mostly a judge-made law. 
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This principle of law, which was so common in England, is not unknown in a 

countries where the doctrine of legal precedent has been followed. In the continental 

countries like France, Germany and Italy, however, the system is different, there the 

judges look to legislation Rupert Cross, “ Precedent in English Law  or will of the 

legislature for interpretation of law and are not bound to follow a previous decision of 

a higher Court. 

A precedent means a previous instance or case, which is or may be taken as an 

example or rule for subsequent cases. In common parlance it means something said 

or done that may serve to authorize or justify further acts of the same or a similar 

kind. According to Keeton, a judicial precedent is a judicial decision to which 

authority has in some measure been attached. In the words of Gray, ‘ a precedent 

covers everything said or done which furnished rule for subsequent practice’. 

 

PRECEDENT 

"Precedent literally means a rule followed or a principle applied previously by a competent 

authority under similar facts and circumstances". If a previous decision by a court is taken  as a 

basis or source for deciding the case under similar facts and circumstances, It is called judicial 

precedent. In general  sense, precedence means 'some set pattern guiding the future conduct.   

The fundamental principle behind the precedent is that like cases should be treated alike. In 

judicial Field it means the guidance or authority of past decision for future cases. The importance 

of precedent is precedent is recognized by both ancient law and modern law. In every country , 

there is one Supreme authority having exclusive power of judicial authority . In India the 

Supreme Court having such authority. The law declared by the Supreme Court is binding upon 

all the other Courts of India including High Courts under Article 141 of the Indian Constitution. 
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High Court is the Highest tribunal of the State. The decision of High Court are Binding on all 

the Subordinate Courts.  474 

 Austin’s Precedents (‘Judiciary’s Law).’475  

In general in the judicial field, it means the guidance or authority of past decisions for future 

cases. Only such decisions as lay down some new rule or principle are called judicial precedents. 

The application of such judicial decisions is governed by different principles in different legal 

systems. These principles are called ‘Doctrine of Precedent’. For this case to be held, first such 

precedents must be reported, maybe cited and may probably be followed by courts. Secondly, 

the precedent under certain circumstances must be followed.476 

Thus it can be inferred that precedents are: 

 Guidance or authority of past decisions for future cases. 

 Precedents must be reported, maybe cited and may probably be followed by 

courts. 

 Precedents must have opinio-juris. 

 These must be followed widely for a long time and must not violate any 

existing statue law. 

 

NATURE OF PRECEDENTS  

They must be purely constitutive and not abrogative at all. This means that a judicial 

decision can make a law but cannot alter it .Where there is a settled rule of law, It is 

the duty of the judges to follow the same. They cannot substitute their opinions for 
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the established rule of law.The function is limited to supplying the vacancies of the 

legal systems, filling up with new law the gaps that exist.477
 

IMPORTANCE OF PRECEDENTS 

In the Ancient Legal System: 

The importance of the decisions as a source of law was recognized even in very early 

times. In the past, there have been numerous instances of this. Sir Edward Coke, in 

the preface of the sixth part of his report, has been written that Moses was the first 

law reporter. ‘In the case of the daughters of Zelophehad, narrated at the beginning of 

the twenty- seventh chapter of the book of numbers, the facts are stated with the 

great clearness and expressly as a precedent which ought to be followed.’  Even in the 

Mahabharata, it has been stated that, ‘The path is the right one which has been 

followed by virtuous men.’ This may be interpreted as giving a theory of precedent. In 

ancient legal systems of Babylonia and China, the judicial decisions were considered to 

be a great authority, and later on, they were embodied in code law.478 

In the Modern Legal System: 

Among the modern legal systems, the Anglo – American law is judge made law. It is 

called ‘Common Law’. It developed mainly through judicial decisions. Most of the 

branches of law, such as torts, have been created exclusively by judges. The 

Constitutional Law of England, especially the freedom of the citizens, developed 

through judicial decisions.479
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230 

According to Tennyson, “Where freedom slowly broadness down, from precedent to 

precedent”. Not only in the municipal law but in international law also, the precedents 

have their importance. The decisions of the International Court of Justice are an 

importance source of International law. These precedents have been recognized by 

the International Court of Justice by Article 38(2)(d) of the Statue of the International 

Court of Justice. Further, Article 59 of the same holds that the decisions of the court 

only have persuasive value for future cases and hence the International Court of 

Justice is not bound by its own decisions in deciding similar cases in future. It holds 

that the decision is only binding the parties to the case.480The doctrine of binding 

precedent or stare decisis is basic to the English legal system, and to the legal systems 

that derived from it such as those of Australia, Canada, Hong Kong, New Zealand, 

Pakistan, Singapore, Malaysia and South Africa. A precedent is a statement made of 

the law by a Judge in deciding a case. The doctrine states that within the hierarchy of 

the English courts a decision by a superior court will be binding on inferior courts. 

This means that when judges try cases they must check to see if similar cases have 

been tried by a court previously. If there was a precedent set by an equal or superior 

court, then a judge should obey that precedent. If there is a precedent set by an 

inferior court, a judge does not have to follow it, but may consider it. The House of 

Lords (now the Supreme Court) however does not have to obey its own precedents.481 

CIVIL LAW SYSTEM 

Stare decisis is not usually a doctrine used in civil law court system, because it violates 

the principle that only the legislature may make law. In theory therefore, lower courts 

are generally not bound to precedents established by higher courts. In practice, the 

need to have predictability means that lower courts generally defer to precedents by 

higher courts and in a sense, the highest courts in civil law jurisdictions, such as the 
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Cour de cassation and the Conseil d’État in France are recognized as being bodies of 

a quasi-legislative nature.482
 

The doctrine of stare decisis also influences how court decisions are structured. In 

general, court decisions in common law jurisdictions are extremely wordy and go into 

great detail as to the how the decision was reached. This occurs to justify a court 

decision on the basis of previous case law as well as to make it easier to use the 

decision as a precedent in future cases.483 

In other civil law jurisdictions, such as the German-speaking countries, court opinions 

tend to be much longer than in France, and courts will frequently cite previous cases 

and academic writing. However, e.g. German courts put less emphasis of the 

particular facts of the case than common law courts, but on the discussion of various 

doctrinal arguments and on finding what the correct interpretation of the law is.484
 

INDIAN LEGAL SYSTEM 

Indian Law is largely based on English common law because of the long period of 

British colonial influence during the period of the British Raj. 

After the failed rebellion against the British in 1857, the British Parliament took over 

the reign of India from the British East India Company, and British India came under 

the direct rule of the Crown. The British Parliament passed the Government of India 

Act of 1858 to this effect, which set up the structure of British government in India. 

It established in England the office of the Secretary of State for India through whom 

the Parliament would exercise its rule, along with a Council of India to aid him. It also 
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established the office of the Governor-General of India along with an Executive 

Council in India, which consisted of high officials of the British Government.485
 

Much of contemporary Indian law shows substantial European and American 

influence. Various legislations first introduced by the British are still in effect in their 

modified forms today. During the drafting of the Indian Constitution, laws from 

Ireland, the United States, Britain, and France were all synthesized to get a refined set 

of Indian laws, as it currently stands. Indian laws also adhere to the United Nations 

guidelines on human rights law and the environmental law. Certain international trade 

laws, such as those on intellectual property, are also enforced in India.486Indian family 

law is complex, with each religion adhering to its own specific laws. In most states, 

registering marriages and divorces is not compulsory. There are separate laws 

governing Hindus, Muslims, Christians, Sikhs and followers of other religions. The 

exception to this rule is in the state of Goa, where a Portuguese uniform civil code is 

in place, in which all religions have a common law regarding marriages, divorces and 

adoption. 

Ancient India represented a distinct tradition of law, and had an historically 

independent school of legal theory and practice. The Arthashastra, dating from 400 

BC and the Manusmriti, from 100 AD, were influential treatises in India, texts that 

were considered authoritative legal guidance. Manu’s central philosophy was tolerance 

and pluralism, and was cited across Southeast Asia. Early in this period, which finally 

culminated in the creation of the Gupta Empire, relations with ancient Greece and 

Rome were not infrequent. 487
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TYPES OF PRECEDENTS 

There are various kinds of precedent such as  

 Persuasive Precedent 

Persuasive precedent (also persuasive authority) is precedent or other legal 

writing that is related to the case at hand but is not a binding precedent on the 

court under common law legal systems such as English law. However, 

persuasive authority may guide the judge in making the decision in the instant 

case. Persuasive precedent may come from a number of sources such as lower 

courts, “horizontal” courts, foreign courts, statements made in dicta, treatises 

or law reviews. In Civil law and pluralist systems, as under Scots law, precedent 

is not binding but case law is taken into account by the courts. The following 

persuasive precedent are important. 

 Foreign judgments 

 Judgments of the courts of other countries in commonwealth, 

 Judgments of privy council, 

 Judicial dicta or orbiter dict 

Lower Courts 

A lower court’s opinion may be considered as persuasive authority if the judge 

believes they have applied the correct legal principle and reasoning. 

Higher Courts in other Circuits 

A court may consider the ruling of a higher court that is not binding. For example, a 

district court in the United States First Circuit could consider a ruling made by the 

United States Court of Appeals for the Ninth Circuit as persuasive authority.488
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Horizontal Courts 

Courts may consider rulings made in other courts that are of equivalent authority in 

the legal system. For example, an appellate court for one district could consider a 

ruling issued by an appeals court in another district. The obiter dicta is usually, as its 

translation “other things said”, but due to the high number of judges and several 

personal decisions, it is often hard to distinguish from the ratio decidendi (reason for 

the decision).489 

A Dissenting Judgment 

A judgment heard by a tribunal, and one judge dissented from the decision. The judge 

in the next case can decide to follow the dissenting judge’s obiter and rationale. The 

judge can only opt to overturn the holding of a court lower or equivalent in the 

hierarchy, however. A district court, for example, could not rely on a Supreme Court 

dissent as a rationale for ruling on the case at hand. 

Binding Precedents 

In law, a binding precedent (also mandatory precedent or binding authority) is a 

precedent which must be followed by all lower courts under common law legal 

systems. In English law it is usually created by the decision of a higher court, such as 

the Supreme Court of the United Kingdom, which took over the judicial functions of 

the House of Lords in 2009. In Civil law and pluralist systems, as under Scots law, 

precedent is not binding but case law is taken into account by the courts  Binding 

precedent relies on the legal principle of stare decisis. A stare decisis means to stand 

by things decided. It ensures certainty and consistency in the application of law. 

Existing binding precedents from past cases are applied in principle to new situations 

by analogy. There are three elements needed for a precedent to work. Firstly, the 
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hierarchy of the courts needs to be accepted, and an efficient system of law reporting. 

‘A balance must be struck between the need on one side for the legal certainty 

resulting from the binding effect of previous decisions, and on the other side the 

avoidance of undue restriction on the proper development of the law490 

BINDING PRECEDENT IN ENGLAND 

Judges are bound by the law of binding precedents in England and Wales and other 

common law jurisdictions. This is a distinctive feature of the English legal system. In 

Scotland and many countries throughout the world, particularly in mainland Europe, 

civil law means that judges take case law into account in a similar way, but are not 

obliged to do so and are required to consider the precedent in terms of principle. 

Their fellow judges’ decisions may be persuasive but are not binding. Under the 

English legal system, judges are not necessarily entitled to make their own decisions 

about the development or interpretations of the law. They may be bound by a 

decision reached in a previous case.  

Stare Decisis 

Stare decisis   is the legal principle by which judges are obliged to respect the 

precedents established by prior decisions. The words originate from the phrasing of 

the principle in the Latin maxim Stare decisis et non quieta movere: “to stand by 

decisions and not disturb the undisturbed.” In a legal context, this is understood to 

mean that courts should generally abide by precedents . The doctrine that holdings 

have binding precedence value is not valid within most civil law jurisdictions as it is 

generally understood that this principle interferes with the right of judges to interpret 

law and the right of the legislature to make law. Most such systems, however, 

recognize the concept of jurisprudence constante, which argues that even though 
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judges are independent, they shoud judge in a predictable and non-chaotic manner. 

Therefore, judges’ right to interpret law does not preclude the adoption of a small 

number of selected binding case laws.491 

Ratio Decidendi and Obiter Dictum 

There are cases which involve questions which admit of being answered on principles. 

Such principles are deduced by way of abstraction of the material facts of the case 

eliminating the immaterial elements. The principle that comes out as a result of such 

case is not applicable only to that case, but to cases also which are similar to the 

decided case in their essential features. This principle is called Ratio Decidendi. The 

issues which need determination of no general principles are answered on the 

circumstances of the particular case and lay down no principles of general application. 

These are called Obiter Dictum. It is the Ratio Decidendi of a case that is binding and 

not the Obiter Dictum that has a binding effect of a Precedent. But it is for the judge 

to determine the Ratio Decidendi of the decision and to apply it on the case which he 

is going to decide. This gives an opportunity to him to mould the law according to the 

changed conditions by laying emphasis on one or the other point. 

MERITS OF THE DOCTRINE OF PRECEDENTS 

It shows respect to one ancestors’ opinion. Eminent jurists like Coke and Blackstone 

have supported the doctrine on this ground. The say that there are always some 

reasons behind these opinions, we may or may not understand them. Precedents are 

based on customs, and therefore, they should be followed. Courts follow them 

because these judicial decisions are the principal and most authoritative evidence that 

can be given of the existence of such a custom as shall form a part of the common 

law. As a matter of great convenience it is necessary that a question once decided 

should be settled and should not be subject to re-argument in every case in which it 
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arises.  It will save labour of the judges and the lawyers. Precedents bring certainty in 

law. If the courts do not follow precedents and the judges start deciding and 

determining issues every time afresh without having regard to the previous decisions 

on the point, the law would become the most uncertain. Precedents bring flexibility to 

law. Judges in giving their decisions are influenced by social, economic and many 

other values of their age. They mould and shape the law according to the changed 

conditions and thus bring flexibility to law .Precedents are Judge made law. Therefore, 

they are more practical. They are based on cases. It is not like statue law which is 

based on a priori theory. The law develops through precedents according to actual 

cases.492 

It is based on the experience of actual cases brought  M.A.Murthy v/s State of 

Karnataka (2003) 7 SCC 517.   before the courts rather than on logic or theory. Case 

laws are viable statute law and the rules and principles are derived from everyday life. 

This means that it should work effectively and be intelligible and is thus practical  

It removes any element of ambiguity regarding the authority of the binding precedents 

and enables lower courts to follow the decisions of higher courts unanimously. The 

making of law in decided cases offers opportunities for growth and legal 

development, which could not  be provided by Parliament. The courts can more 

quickly lay down new principles, or extend old principles, to meet novel 

circumstances. There has built up over the centuries a wealth of cases illustrative of a 

vast number of the principles of English law. Also the hierarchy of the courts ensures 

that lower courts follow higher courts and this leads to an orderly development of 

law. It is also a convenient timesaving method. If a problem has already  been 

answered, it is natural to reach the same conclusion by applying the same principle. It 

also helps save unnecessary litigation. The existence of a precedent may prevent a 
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judge making a mistake that he might have made if he had been left on his own 

without any guidance. 493
 

The doctrine of precedent may serve the interests of justice. It would be unjust to 

reach a different decision in a similarly situated case. The most evident disadvantage 

of this method is the rigidity it confers on the development of law. The doctrine of 

stare decisis is a limiting factor in the development of judge-made law. Practical law is 

founded on experience but the scope for further experience is restricted if the first 

case is binding. The cases exemplify the law in great detail, therein lies another 

weakness of case law. It is in  bulk and its complexity makes it increasingly difficult to 

find the law. There are so many cases that it is hard for judges to find relevant cases 

and the reasoning may not be clear. The convenience of following precedent should 

not be allowed to degenerate into a mere mechanical exercise performed without any 

thought. Judicial mistakes of the past are perpetuated unless bad decisions happen to 

come before the court of appeal for reconsideration.  

DEMERITS OF THE DOCTRINE OF PRECEDENTS 

There is always a possibility of overlooking authorities. The vastly increasing number 

of the cases has an overwhelming effect on the judge and the lawyer. It is very 

difficult to trace out all the relevant authorities on the very point. Sometimes, the 

conflicting decisions of superior tribunal throw the judge of a lower court on the 

horns of a dilemma. The courts faced with what an English judge called “complete 

fog of authority.  A great demerit of the doctrine of precedent is that the development 

of the law depends on the incidents of litigation. Sometimes, most important points 

may remain unadjudicated because nobody brought action upon them. A very grave 

demerit or rather an anomaly of the doctrine of precedent is that, sometimes it is 
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extremely erroneous decision is established as law due to not being brought before a 

superior court.494 

DOCTRINE OF JUDICAL PRECEDENT IN INDIA 

It is Endeavour of any civilized society to be governed by rule of law and which 

necessarily requires ‘Law” Precedents have been recognized as one of the source of 

law .Judges make law is now acknowledge concept. Important limb of “Rule of Law” 

is the even application of laws. 

Precedent as a Source of Law 

It is a basic principle of the administration of justice that like cases should be decided 

alike. This is enough to account for the fact that, in almost every jurisdiction, a judge 

tends to decide a case in the same way 165 as that in which a similar case has been 

decided by another judge. The strength of this tendency varies greatly. It may be little 

more than an inclination to do as others have done before, or it may be the outcome 

of a positive obligation to follow a previous decision in the absence of justification for 

departing from it. Judicial precedent has some persuasive effect almost everywhere 

because stare decisis (keep to what has been decided previously) are a maxim of 

practically universal application. Judicial precedent is an independent source of law 

and is as important as custom and legislation. In fact, this doctrine of judicial 

precedent is an unique feature of English law as also of the Common Law Countries. 

In England Judge played a significant role in developing the English law. During the 

Middle Ages when the Parliament had not assumed the status of a sovereign law 

making body, it was left to the judges to define law and lay down legal principles. 

Thus, adjudication in England made a great contribution towards the formulation and 

development of English law. It is said that the English law is mostly a judge-made law. 
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This principle of law, which was so common in England, is not unknown in a 

countries where the doctrine of legal precedent has been followed. In the continental 

countries like France, Germany and Italy, however, the system is different, there the 

judges look to legislation Rupert Cross, “Precedent in English Law 166 or will of the 

legislature for interpretation of law and are not bound to follow a previous decision of 

a higher Court. 

A precedent means a previous instance or case, which is or may be taken as an 

example or rule for subsequent cases. In common parlance it means something said 

or done that may serve to authorize or justify further acts of the same or a similar 

kind. According to Keeton, a judicial precedent is a judicial decision to which 

authority has in some measure been attached. In the words of Gray, ‘ a precedent 

covers everything said or done which furnished rule for subsequent practice’.495 

POSITION OF PRECEDENT IN INDIA 

Though there are ancient texts which suggest that ‘that path is the right one which has 

been followed by virtuous men’ to say, on this basis, that there was a theory or 

precedent in India, in ancient times, would be going too far. There are not records of 

cases or any other reliable evidence upon which anything can be said definitely. The 

agrarian society had comparatively less disputes and there were very few occasions to 

go to the Court. The courts were generally local which decided most of the things 

orally. The ancient courts were kula, shreni, puga and shashan, of which the former 

three were the tribal, professional and local tribunals respectively. They decided the 

cases falling within their respective jurisdictions. Though in ancient texts the 
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classification and title of the suits and a very comprehensive procedure, there being no 

record of cases, it is not fully known as to how it practically worked. 496 

There were no printing machines, and hence, no reporting system and for want of 

reporting there was little possibility of developing a doctrine of precedent. In the 

medieval period also we find no traces of any theory of precedent. Though 

Mohammedan rulers established courts and had appointed Qazis to administer justice, 

most of the disputes in villages were decided by Panchayats. In the absence of a well-

organized judicial system, no doctrine of precedent developed in India as it developed 

in England. It is after the establishment of the British rule that present theory of 

precedent started developing and from that time onwards we can trace a gradual 

development of the theory.497A clear hierarchy of the Courts was established. There 

were Presidency Courts (in Presidency towns) and Mofussil courts (in districts). The 

Privy Council was the final appellate tribunal. Every Court was bound by the 

decisions of the superior Court. This helped in brining uniformity and certainty in law 

because the decisions of Privy Council were binding on ail the courts in British India. 

And in spite of the great and many defects of such judicial system, it rendered this 

valuable service. Thus, the doctrine of precedent, in the modern sense of term, took 

its birth in India. Reporting of Indian cases also started about this time. With the 

beginning of the present century many reports came into existence. 

The Government of India Act, 1935, Federal Court was established in India. This was 

an interposition in the hierarchy of Courts. This Act provided that the decision of the 

superior courts will have the binding effect on the courts below. Section 212 of the 

Act made the following provisions: “ The law declared by Federal Court and by any 

judgment of the Privy Council shall, so far as applicable, be recognized as binding on 

                                                             
496Ghosh , aditi, ‘precedent in india, available at https://www.legalindia.com/a-critical-analysis-of-the-doctrine-of-
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and shall be followed by all courts in British India, and, so far as respects the 

application and interpretation of the Act or any order in council thereunder  or any 

matter with respect to which the Federal Legislature has power to make law in relation 

to the State, in any Federal State”.498
 

After independence of the country the Privy Council ceased to be the appellate court 

from India and Federal Court was abolished. By the Indian Constitution, 1950 a 

Supreme Court has been established which is the final appellate Court. In States there 

are High Courts and in districts there are district courts. The courts of the first 

instance in criminal cases are the judicial Magistrates Courts and in Metropolitan area 

the Courts of Metropolitan Magistrates. In civil cases the Court of the first instance is 

the Munsif’s Court. In many States there exists a third set of courts also. They are for 

the decisions of the revenue cases. They are called the Revenue Courts. 

PRECEDENT IN POST-INDEPENDENT INDIA 

With independence and the adoption of the Indian Constitution, there was a move to 

a significant new legal landscape and a whole range of new perspectives generated by 

the constitutional context, which led to a radical reorientation at the level of the 

Supreme Court in  

Section 212 of Government of India Act, 1935.  regard to the Court’s continuing 

obligation to follow the common law doctrine of precedent. 32 The Supreme Court 

has been established by the Indian Constitution, 1950. It is the highest judicial tribunal 

of the Indian Union. It has very wide appellate, writ, revisional and in some cases, 

original jurisdiction. “ The law declared by the Supreme Court shall be binding on all 

Courts within the territory of India”.  When the Supreme Court, ‘as the apex 

adjudicator declaring the law for the country and invested with constitutional 

credentials under Article 141 clarifies a confused juridical situation, its substantial role 
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is of legal mentor of the nation.  In the case of Bimal Devi v/s. Chaturvedi, 499 

Supreme Court should be accepted as binding. Declaration of law by that Court even 

if it be only by the say has to be respected. But all that does not mean that every 

statement contained in a judgment of that Court would be attracted by Article 141”. 

Statements on matters other than law have no binding force. Whereas, In the case of  

State of Kerala v/s. Vasudevan,500 . Wasudev v. State, AIR 1976 Bom 94. 39 . 

Raval & Co., v/s. K.G. Ram Chandran, AIR 1974 SC 818. 175 ‘It must be 

remembered that when we are considering the observations of a high judicial 

authority like this Court, the greatest possible care must be taken to relate the 

observations of a judge to the precise issues before him and to confine such 

observations, even though expressed in broad terms, in the general compass of the 

question before him, unless he makes it clear that he intended his remarks to have 

wider ambit”. the construction, which the Supreme Court itself places on an earlier 

precedent, is also binding and authoritative501 

In Bengal Immunity Company Limited v. State of Bihar,502, the Supreme Court 

has observed that it was not bound by its earlier judgments and possessed the 

freedom to overrule its judgments when it thought fit to do so to keep pace with the 

needs of changing times. The acceptance of this principle ensured the preservation 

and legitimation provided to the doctrine of binding precedent, and therefore, 

certainty and finality in the law, while permitting necessary scope for judicial creativity 

and adaptability of the law to the changing demands of society. 
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ARTICLES 141 OF THE CONSTITUTION 

Articles 141 and 142 to point out that they are couched in such wide and elastic terms 

as to enable the Supreme Court to formulate legal doctrines to meet the ends of 

justice. The only limitation therein is reason, restraint and injustice. These Articles are 

designedly made comprehensive to enable the Supreme Court to declare law and to 

give such direction or pass such order as is necessary to do complete justice. This is a 

powerful instrument of justice placed in the hands of the highest judiciary of our 

country. The court has evolved tools and techniques of compensatory jurisprudence 

and granted various safeguards and reliefs innovating favourable principles. 503 

 

Interpretation of Constitution  

 

In Bombay Dyening Co. Ltd.  V. Bombay Action Group & Ors. , AIR 2006 SC 1489 , 

the Apex Court laid down the principle that -  the court normally would lean in favour 

of environmental protection in view of the Creative interpretation made by the 

Supreme Court in finding a right of environmental including right be clear water, air 

rater under Article 21 of the ConstitutionFormer C.J.I. Dr. A.S. Anand observed that 

the Apex Court has given purposive liberal and creative interpretation of Article 21 of 

the Constitution by giving it more content, meaning and purpose.  In expanding the 

ambit of right to life & personal liberty, the court has evolved tools and techniques of 

compensatory jurisprudence, implemented international conventions & treaties, 

and    issued directions for environmental justice.  Law must keep pace with society to 

retain its relevance, therefore, judicial creativity is necessary for meeting with the ends 

of justice. 

A larger bench like five judge bench or seven judge bench is constituted usually in 

situations wherein there is an involvement of Constitutional issue or to resolve an 
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apparent conflicting views expressed by the Court in respect of matters involving 

either interpretation, application of operation.504
 

A greater larger bench consisting of more than ten judges like thirteen judge bench is 

constituted to resolve greater conflicting constitutional issues touching the very root 

of the Fundamental Rights guaranteed under Part III of the Constitution.It is 

respectfully submitted that the practice in the Supreme Court is that, the Court is not 

bound by the previous decision decided by the coordinate bench of the same Court. 

However, a smaller bench of the Court is bound by the decisions of the larger bench. 

This is the normal practice of jurisprudence in the Supreme Court of India.505
 

 

CONCLUSION 

Precedent  in the historical setting has been one of the major sources of law. Precedent or judge 

made law has played same role in developing law as that of legislation. Now it is desirable that 

some light must be thrown in the future precedent. As observed that courts are performing 

valuable creative function in modern times. This role of courts is assuming importance in the 

field of their activity is rapidly widening . on the other hand the trend of their opinion is is in 

favour of freedom from the  binding effect of precedents.  It will help us in bringing about 

national integration and uniformity in law. And will cause uniform development of law.  But 

some technique or method will have to be evolved to save the lawyer and the judge from the 

labour and wastage of time. In finding out the law from the rapidly multiplying volumes of 

reports.  

Judges have the power to make laws but the judiciary can make law only 'interstitially' by filling 

up the gaps within the law. Judicial creativity may be safely permissible, where citizens are 

suffering due to lethargy of legislative inaction. The judiciary can make law only 'interstitially' by 
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filling up the gaps within the law. Judicial creativity may be safely permissible, where citizens are 

suffering due to lethargy of legislative inaction.These also help in the upholding of customs that 

influence the region thereby making decisions morally acceptable for the people. This thereby 

increases their faith in the judiciary which helps in legal development. These moreover being a 

sort of respect for the earlier views of various renowned jurists, helps in upholding the principle 

of stare decisis. It is a matter of great convenience it is necessary that a question once decided 

should be settled and should not be subject to re-argument in every case in which it arises.  It will 

save labour of the judges and the lawyers. This way it saves lots of time for the judiciary which is 

a real challenge in the present day legal system with so many cases still pending for many years 

now. Precedents bring certainty in law. If the courts do not follow precedents and the judges 

start deciding and determining issues every time afresh without having regard to the previous 

decisions on the point, the law would become the most uncertain. Precedents bring flexibility to 

law. Judges in giving their decisions are influenced by social, economic and many other values of 

their age. They mould and shape the law according to the changed conditions and thus bring 

flexibility to law. 
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THE JOURNEY FROM “COMMITTED SUICIDE” TO “DEATH BY SUICIDE” IN 

INDIAN LAW ON DECRIMINALIZATION OF SECTION 309 OF THE IPC 

 

Aman Kumar Sharma 

 Dr. Ram Manohar Lohiya National Law University. 

INTRODUCTION 

Legal dynamism has bred from the very fact that there has always been a variety of 

opinions upon a particular topic. So often the interactive shaping of views on whether 

a thing is positive or negative, right or wrong, good or bad, moral or immoral, and so 

on, is based upon an answer which is an exhaustive yes or no. This characteristic of 

public discourse to support or reject an argument is affected by a number of factors, 

some being, the period in which a particular choice is to be made, the condition of the 

polity, economic factors, social harmony, to name a few. This tendency to find refuge 

in one of the sides of an argument by some and reject the other and vice versa by 

others shows the diversity of opinions and the plethora of sound reasoning to play its 

part in supporting the decision by the people, hence creating a pool of thought where 

positive reasoning is appended to both the opposite views. This is also true in case of 

an institutional setup, more so in India—which happens to be the largest democracy 

in the world—which takes into consideration the vox  populito be the voice of the ruler 

as well as the subject in such a system. For India’s institutions of government, the 

voice of the people is of prime importance and is taken into consideration by the state 

in its day to day chores, whether it be framing of policies or presenting budgets, 

declaring war or making peace, making the markets accessible to the world or not, etc. 

But public opinion is not limited to the sovereign decisions the government makes on 

behalf of its people. They extend to more mundane, visceral and elemental aspects of 

the functioning of the state machinery which concerns their very life like whether a 
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minor rape accused be hanged or castrated or both, whether the government should 

intervene in religious matters, whether some necessary goods be categorized as such 

and subsidized, so on. The public opinions could sometimes appear obvious and lure 

the judges to support that opinion which may actually be a glib. And this very 

dynamism in the shaping of opinion in the minds of people through the tradition of 

argumentation and the interactive creation of views about a particular issue is a boon 

in a democratic setup, and makes the system flexible to change with time. After all, 

judges are also human and to think that they could not be sway by the public opinion, 

however, arbitrary, may be a far-fetched conclusion.  

RELIGION AND SUICIDE 

Suicide is a problem which is global. Here the person is disenchanted with his own life 

and attempts to put an end to his life and his arguably fantastical agonies. In India, 

over a span of a decade from 2004 to 2014, per year on an average there were one 

lakh suicide cases as per the National Crime Records Bureau’s report titled 

“Accidental Deaths and Suicides in India-2014”. To actually understand what public 

feels in India about suicides, it is imperative to take recourse to the traditions, as 

traditions, in the various forms of religion, greatly determines the way of life of a 

particular person. And to say that in India people would be having a wide branch of 

opinions due to this factor and thus allow a multi-faceted approach to a problem 

would be a fair statement. Thus, to understand the various opinions to get an idea 

about the various reasoning put forward, and to separate the milk from water, one has 

to delve deeper into the religious sources. 

People belonging to various ways of life, as to what they eat, how they dress, who they 

worship and what days they observe, prescribed by the various faiths to which they 

are a part of, all have a negative attitude towards suicide. Because of this, people all 

around the world believe that suicide is a sin and hence disgust has developed around 
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these people to the tune of it being turned into a criminal act in the contemporary 

world by various countries. Traditional sources consider suicide consider as a sin to 

this day. An elaborate idea of what kind of attitude various faiths have against suicide 

is mentioned hereunder. 

In Hinduism, suicide is referred to by the term ‘atmahatya’. This means murder of 

soul. This very term alludes to the fact that suicide is not approved in Hinduism. But 

this allusion is generic. Though in some instances, it does accept suicides as divine 

sacrifice. Suicide is thus divided into two types based on the intention of the person 

committing it. If it is committed with a selfish motive, the act is evil, whereas, if it is 

selfless, it paves the way for moksha or liberation from the inexorable cycle of birth 

and death. Hindus believe that the life is valuable, and human body is a gateway 

through which one can transcend into higher grounds of existence and be one with 

the divine. Therefore, it is condemnable on part of those who, by committing suicide, 

commits a grave sin and waste this divine opportunity. In Manusmriti it is stated in 

Chapter V Text 89 that “Libations of water shall not be offered to those who…who 

have committed suicide”. Such a statement clearly shows the derisive attitude of 

Hindus towards suicide. Surely, there are exceptions to this generic attitude as 

discussed above. Severe consequences are prescribed for the one who commits 

suicide in Hinduism. According to the traditional beliefs, the soul of the person is 

deprived of a place in either the heaven or the hell, and it lingers in the mortal world 

to atone for the grave sin by having to live his remaining span of life as a bad spirit 

without any goal. There, his atonement does not end. Further, hell awaits him for 

further making him suffer. Such mystical texts, which perhaps is fantastical to hear 

certainly reflects how Hindus deride suicide. As Hinduism is the majority share of 

religious communities in India, its scriptures could hardly be ignored while trying to 

understand the mindset of the population, which has drawn a lot from them, 

irrespective of religious boundaries. Further, how a contemporary Indian thinks is 
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greatly determined by the preservation and peaceful coexistence of a wide variety of 

religion, all of which treat India as a shared home. 

In Buddhism as well, the act of taking one’s own life is to conform the mind to being 

subservient to death. This leads to the loss of the precious human life which is 

obtained by rare fortune and is also against the Third Noble Truth to make amends or 

cure oneself so that he does not has to suffer in the mortal world.506 

In Jainism, the fact that the body has to die one day or ‘slow suicide’ is to be 

acknowledge as an attribute of the body as any other like mobility and sense 

operation. But ‘sudden suicide’, of taking of one’s own life abruptly and thus end the 

natural process of the body is considered an act of himsa and, hence, is outlawed.507 

The Sikhs, generally, have a very high value for life and they believe that the process 

of ending one’s life to be left in God’s hands. They see suicide as an interference with 

the plan of God.508 

In Quran Surah 4 verse 29, it is preached against committing suicides which could 

loosely be translated as “…And do not kill yourselves [or one another]. Indeed, Allah 

is to you ever Merciful.” Further, the Holy Quran goes on to prescribe the 

punishment for committing suicide in verse 30 of the same Surah as “whoever does 

that in aggression and injustice - then We will drive him into a Fire. And that, for 

Allah, is [always] easy.” These commandments condemn suicide as it is considered 

that only Allah has the power to decide upon when a person dies. The surviving 

family members are even ostracized in Muslim communities. Even Muslim graveyards 

are often found to be reluctant to bury those who have committed suicide as it is 
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considered haram or forbidden death. 509 The hadiths also say that those who kill 

themselves suffer hellfire. And in hell, they will continue to inflict pain on themselves, 

according to the method of their suicide. Thus, in Islam as well there is stigma 

attached to suicides. 

Christianity, too, sees suicide with an act to be condemned. In fifty century, Saint 

Augustine argued that suicide was a violation of the sixth commandment, “Thou shall 

not kill”. Saint Thomas Aquinas expanded this view to argue that suicide is a sin 

against oneself, the neighbour and the Almighty. The view of suicide as a sin 

dominates current Christian attitude across the various denominations (e.g., Catholics, 

Baptists and the Protestants). 510  The Imperial attitude towards suicide has drawn 

massively from the views of Saint Augustine and Saint Thomas and, therefore, the 

law. 

CHANGING THE ATTITUDE TOWARDS SUICIDES IN INDIA 

From the above analysis of various faiths and how suicide is treated within each of 

them, it is safe to derive that the general arguments for criminalization of suicides are 

found in their religious texts. It is believed in most of the religions that life is a gift 

from god to the mankind and therefore, only god has the right to take one’s life. 

Therefore, every religion of the world denounces suicide as a sinful act. 511 The 

arguments in favour of the law which criminalizes suicide in India through Section 

309 of the Indian Penal Code, 1860 (hereinafter referred to as IPC) draws a lot from 

traditional religious text, most of which have derided, condemned or forbidden the 

practice of committing suicide. Since middle ages, the monarch or the society, 

respectively, has used either canonical or criminal law to tackle cases of 
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suicide.512Another argument advanced in favour of criminalization of suicides is that it 

will act as a deterrent to the society. The same is based on the presumption that the 

state is the protector of life of its citizens and to prevent them from taking their own 

lives just as they prevent one from taking the life of others is an obligation on their 

part. Though, it is still not proved that such criminalization actually checks the 

number of suicides.513But liberalization and education with the help of progress in 

understanding the underlying causes of suicide, has led to a change in this stance 

worldwide and the attitudes are shifting towards providing the suicide survivor with 

proper medical counseling rather than lodging them in prison with criminals which 

would only worsen the condition. Looking at the offence of attempting suicide, an 

English author wrote: 

“It seems a monstrous procedure to inflict further suffering on even a single individual who has already 

found life so unbearable, his chances of happiness so slender, that he has been willing to face pain and 

death in order to cease living. That those for whom life is altogether bitter should be subjected to 

further bitterness and degradation seems perverse legislation.”514 

 In the contemporary world, the focus is to cure the cause because of which the 

person took such an extreme step, which is, in most of the cases, mental agony or 

depression of some kind which may be because of any social or economic condition. 

In India, the major causes of suicides are family problem and illness, both amounting 

to 39.7% of the total suicide cases—or about 2 out of 5 people who commit suicide.515 

The destigmatization of suicide started with the pioneering work of Durkheim. His 

theory described that external pressures or societal stressors can contribute to suicidal 

behaviour and increased society’s awareness about them. Further, with the dawn of 
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psychology, the first light of awareness rayed out that changed the mindsets of people 

towards suicide and made it acceptable, though not favorable. Sigmund Freud 

suggested the concept of psychosis and suggested that mental disorders were actually 

medical conditions. This acceptance facilitated changes in civil, criminal and religious 

laws related to suicide.516 

CHANGE IN LEGAL POSITION OF SECTION 309 OF THE INDIAN 

PENAL CODE 

In India, an attempted suicide is criminalized by IPC which was drafted in 1860 on 

the recommendation of the First Law Commission of India established in 1834 under 

the Charter Act of 1833 under the chairmanship of Thomas Babington Macaulay and 

came into force in British-ruled India in 1862.517 It has survived for almost 150 years 

without significant amendments to it, carrying forward to this day the attitude and 

temperament of the people in those days, which were kept in mind while drafting the 

penal code and, thus, it could be understood that some legal provision which are there 

might just be anachronistic to the present day and needs replacing. Here comes into 

picture the relevant of legal dynamism to reflect today’s mindset of people which 

could only be possible when there is flexibility of law. It is strange to consider the fact 

that the attempt to suicide is a crime but a successful commission of the act resulting 

in death is not.518 In India, Section 309 of the IPC criminalizes the attempt to commit 

suicide. 
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The section reads thus:“Attempt to commit suicide-Whoever attempts to commit suicide and does 

any act towards the commission of such offence, shall be punished with simple imprisonment for a term 

which may extend to one year [or with fine, or with both.”519 

Further, right to life is provided for in the Constitution under Article 21 which reads 

thus: “Protection of life and personal liberty—No person shall be deprived of his life or personal 

liberty except according to procedure established by law.” 

Ironically, England, which has incorporated this Section criminalizing attempt to 

commit suicides in India through the IPC, has itself decriminalized it way back in 

1961.520 The Fifth Law Commission of India had, in 1971, under the chairmanship of 

Mr. K.V.K. Sundaram released a questionnaire on whether the attempt to commit 

suicide should be legally punishable at all. The opinion was more or less equally 

divided but the commission was of the opinion that Section 309 was ‘harsh’ and 

‘unjustifiable’ and hence should be repealed.521 

Later, the Indian Penal Code (Amendment) Bill, 1978, which sought to omit Section 

309 through Clause 131, was contemplated and passed by the Rajya Sabha keeping in 

mind the recommendation of the 42nd Report of the Law Commission of India. But 

before it could be passed in the Lok Sabha, the house got dissolved in the following 

year and the bill lapsed.  

In 1985, the Delhi High Court in the case of State v Sanjay Kumar Bhatia522 was of an 

opinion that the survivor of a suicide attempt, who has passed through enough of 

misery, should not be exposed to it any further at the hands of the court. J. Rajinder 

Sachar noted that: 
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521Law Commission of India, 42nd Report on the Indian Penal Code (June, 1971). 
522 1985 Cri LJ 931. 
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“A young man has allegedly tried to commit suicide presumably because of over 

emotionalism. It is ironic that Section 309 IPC still continues to be on our Penal 

Code. The result is that a young boy driven to such frustration so as to seek one's own 

life would have escaped human punishment if he had succeeded but is to be hounded 

by the police, because attempt has failed. Strange paradox that in the age of votaries 

of Euthanasia, suicide should be criminally punishable. Instead of the society hanging 

its head in shame that there should be such social strains that a young man (the hope 

of tomorrow, should be driven to suicide compounds its inadequacy by treating the 

boy as a criminal. Instead of sending the young boy to psychiatric clinic it gleefully 

sends him to mingle with criminals, as if trying its best to see that in future he does 

fall foul of the punitive sections of the Penal Code. The continuance of Section 309 

IPC is an anachronism unworthy of a humane society like ours. Medical clinics for 

such social misfits certainly but police and prison never. The very idea is revolting. 

This concept seeks to meet the challenge of social strains of modern urban and 

competitive economy by ruthless suppression of mere symptoms this attempt can 

only result in failure. Need is for humane civilised and socially oriented and conscious 

penology. Many penal offences are the off-shoots of an unjust society and socially 

decadent outlook of love between young people being frustrated by false 

consideration of caste, community or social pretentions.” 

This was the very first sign of change in perception towards attempt to suicide in 

India by any court of law. The court took the psychological condition of the victim 

into account and held that the survivor, a young man who had consumed tic twenty 

[poison], is suffering from a mental agony which requires medical treatment and not 

penalising at the hands of the court which would, if anything, worsen his condition. In 

a nutshell, the court opined in favour of decriminalization of suicide by omitting the 

impugned Section from the statute but the question of its constitutional validity was 

not considered in this case. 
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Further, in the case of Maruti Shripati Dubal v State of Maharashtra523, before an hon’ble 

division bench ofthe Bombay High Court, there were three arguments advanced for 

decriminalizing attempt to suicide. Firstly, it was argued that “attempt to commit 

suicide cannot constitute an offence and in so far as Section 309 makes it an offence, 

it is violative of Articles 19 and 21 of the Constitution.” Secondly, it was contended 

that “the section treats all cases of attempt to commit suicide equally and makes them 

an offence and prescribes punishment for them arbitrarily by the same measure. The 

section is therefore violative of Article 14 of the Constitution.” Thirdly, it was 

submitted that “assuming that an attempt to commit suicide is an offence, the 

punishment is barbaric, cruel, irrational and self-defeating.” The counsel appearing 

from the side of the Union contended the first argument by stating that “neither 

Article 19 nor Article 21 create or recognise the right to life as such. All that they do is 

to prevent the State from depriving an individual of his right to life otherwise than by 

a just, fair and reasonable procedure established by law.” Replying to the second 

contention, it was counter-argued that “there is no obligation cast on the State to 

make classification of the offenders and, therefore, Article 14 of the Constitution is 

not violated.” To the third contention, the reply was that “it is the prerogative of the 

State to prescribe the sentence, and the nature and the quantum of sentence 

prescribed for the offence cannot be said to be barbaric, cruel, irrational or self-

defeating. The sentence prescribed is to deter the prospective offenders.” The Law 

Commission analysed the court’s view as thus:524 

“[in the view of the court] the fundamental rights have their positive as well as 

negative aspects. For example, the freedom of speech and expression includes 

freedom not to speak and to remain silent…If this is so, logically it must follow that 

right to live as recognized by Article 21 of the Constitution will include also a right 

                                                             
523 1987 Cri LJ 743. 
524Supra note 8.  
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not to live or not to be forced to live. To put it positively, Article 21 would include a 

right to die, or to terminate one’s life.” Further, the court pointed out that the penal 

code does not define suicide which makes Section 309 sweeping and, hence, arbitrary 

and violative of Article 14 of the Constitution. On the question of providing 

deterrence to the future offenders, the bench opined that the same is not achieved 

because no deterrence would work for a person who wants to take his own life. 

Further, the court supported the view of the Delhi High Court in Sanjay Kumar 

Bhatia525 that “those who make the suicide attempt on account of the mental disorders 

require psychiatric treatment and not confinement in the prison cells where their 

condition is bound to worsen leading to further mental derangement. Those on the 

other hand who make the suicide attempt on account of acute physical ailments, 

incurable diseases, torture or decrepit physical state induced by old age or disablement 

need nursing homes and not prisons to prevent them from making the attempts 

again.” 

In a way, this case strengthened the holding of the hon’ble Delhi High Court in Sanjay 

Kumar Bhatia case. What it effectively did was to unequivocally declare Section 309 as 

ultra vires Article 14 and 21 of the Constitution and hence held that it ought to be 

struck down. Further, a new argument towards the debate was advanced that since the 

elements or consequences of each case of suicide are different, thus, to decide them 

based on a ‘sweeping’ Section would be violative of Article 14.526 Here also, the mental 

disorder of the so-called offender is the matter of primary focus rather than the nasty 

taste which the word ‘suicide’ leaves in the mouth of people. 

                                                             
525Supra note 18. 
526 The reminds the researcher of a similar argument made in favour of reservation, wherein, it is said that since 

some elements of the society are different from the others, hence, to judge them on an equal footing with the others 

would be to denying them justice. Afterall, it is argued, equals should be treated equally and unequals should be 

treated unequally for dispensation of justice. 
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Then, inChenna Jagadeeswar v. State of Andhra Pradesh527before the Andhra Pradesh High 

Court, J. Amareswari observed “can the parents who are responsible for the life of 

their children cannot be said to have a right to dispose of the life of their children 

because they have created it. Then there are cases of hunger strikes, threatened self-

immolations and other potentially employed situations. If Section 309 IPC [is] held to 

be ultra vires, no action can lie taken against the people resorting to these practices, 

on the ground that they have a right to dispose of themselves. It is true that, if a 

person is sick, we treat him, we do not punish him. Every case under S. 309 IPC may 

not lead to a punishment. S. 309 IPC by no means mandates that a Court should 

punish attempted suicide, it only lays down the upper limits of such punishment. But 

there are other acts which provide a discretion to the Court. Ss. 3, 4 and 13 of the 

Probation of Offenders Act, 1958 confers a wide discretion on Court either to bind 

such a person to Psychiatric care or release him with an admonition… If S. 309 is to 

be held illegal, we are highly doubtful whether S. 306, IPC could survive. Thus, people 

who actively assist and induce persons to commit suicide may go scot-free… To 

confer a right to destroy one-self and to take it away from the purview of the Courts 

to enquire into the act would be one step down in the scene of human distress and 

motivation. It may lead to several incongruities and it is not desirable to permit them. 

We, therefore, hold that S. 309 I.P.C is valid and does not offend Art. 19 and 21 of 

the Constitution.” 

Here, in the present case, the Hon’ble bench had taken various cases of suicides like 

hunger strikes, self-immolation, etc, to justify the validity of the aforesaid Section. 

Further, it has opined that since there is no lower limit to the penalty that is imposed 

on such cases, and an allusion to the fact that various Sections of the Probation of 

Offenders Act, 1958 provide huge discretion to the courts not to punish the offender 

makes it clear that the court reasoned that there was effectively no actual need for 

                                                             
5271988 Cri LJ 549. 
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decriminalising the Section as the judges would actually decide a matter keeping in 

mind the facts of a particular case, and therefore, the quantum of penalty (if at all the 

offender is to be penalised) would vary from case to case, and hence there is nothing 

sweeping in the Section as argued before the Bombay High Court, and hence, no 

violation of Article 14 by the Section. Though, according to the author, the court 

should have kept in mind the mental depression and harassment undergone during 

the entire process of presenting a person before a court of law for prosecution for the 

alleged offence of attempt to suicide. This, in turn, would aggravate his mental 

depression and agony and hence, decriminalization is favourable over this type of 

judgment where the person has been left to the sole mercy of the court for his life, 

when he does not even want to live. This, in the opinion of the author, might induce 

the offender to contemplate attempting suicide again as a solution to his agony and 

hence would contribute to the recurrence of what the law prescribes as a criminal 

offence. Thus, a part of law which would contribute to the recurrence of the very 

offence it seeks to criminalize. 

Further, in the case of P. Rathinam v Union of India 528 , the hon’ble Supreme Court 

disagreed with the view of the Bombay High Court that Section 309 is violative of 

Article 14. They opined that the want of plausible definition of suicide on the basis of 

which the High Court bench held it violative of Article 14 was ‘not sound’ a 

reasoning, and stated that “whatever difference there may be as to what constitutes 

suicide, it is no doubt that suicide is intentional taking of one’s life.”That the nature, 

gravity and extent of attempt may be taken care of by tailoring the sentence 

appropriately. Thus, the court overruled Maruti Shripati Dubal529and approved Chenna 

Jagadeeswar530on this point.Further, the court observed that right to life can be said to 

bring in its ambit the right not to live a forced life though the court rejected the 

                                                             
528 (1994) 3 SCC 394. 
529Supra note 19. 
530Supra note 23. 
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reasoning of positive and negative aspects of fundamental rights which was advanced 

in Maruti Shripati Dubal. In any case, it was observed, “a person cannot be forced to 

enjoy right to life to his detriment, disadvantage or disliking.”The court, in this case, 

while calling for humanisation of laws in India, further observed that a “law cannot be 

cruel, which it would be if persons attempting suicides are treated as criminals and are 

prosecuted to get them punished, whereas what they need is psychiatric treatment, 

because suicide basically is a ‘call for help’. A law which is cruel violates Article 21 of 

the Constitution.” Moreover, the term ‘secularization of suicide’ is used to describe 

how suicide knows no barrier of caste, sex, class or age and has been a part of human 

behaviour since pre-history. The court affirmed the observation in the cases of Sanjay 

Kumar Bhatia531and Maruti Shripati Dubal that “suicide is a psychiatric problem and not 

a manifestation of criminal instinct.” And as such, it is a ‘call for help’ and not a ‘call 

for punishment’. Hence, the court again put its faith in providing psychiatric 

counselling to the suicide-prone persons rather than lodging them into jails, which 

would further deteriorate his condition. 

Hence, effacement of Section 309 from IPC was called for by the court. The hon’ble 

bench termed the law as ‘cruel’ and ‘irrational’. Further, to take a step towards 

attuning this part of the criminal law to the ‘global wavelength’, this judgment was 

made which ‘humanised’ and ‘globalised’ the criminal law on suicide. This was 

different from Chenna Jagadeeswar as here the court, though holding the Section to be 

not violative of Article 14, acknowledged the mental torment which a suicide-prone 

person would be going through and sought to reduce his agony. Not only that, it also 

argued for providing medical support to these types of people. Inputs from prior 

cases, have been taken into account, and some ‘carried-forward’ arguments have been 

refuted in one point and the other affirmed, while the one which has be previously 

affirmed is refuted on a different point. In the opinion of the author, this case truly 

                                                             
531Supra note 18. 
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reflects the significance of legal dynamism while deciding cases and the extent to 

which laws are flexible in India for easy accommodation of general attitude and 

temperament. 

Thereafter, in the case of Gian Kaur v State of Punjab532, the court overruled the holding 

of P. Rathinam533and Maruti Shripati Dubal534. It was held by a constitutional bench of 

five-judges that “there is no ground to hold that Section 309 is constitutionally 

invalid”. In this case, the court did not concern itself with the issue of whether or not 

this Section should be retained in the penal code but only with the constitutionality of 

the impugned Section. 535  Further, it was held that “the contrary view taken in P. 

Rathinam on the basis of the construction made of Article 21 to include therein the 

‘right to die’ cannot be accepted to be correct.” The court, therefore, concluded that 

there was no reason to hold Section 309 unconstitutional as, it was opined, the P. 

Rathinam decision “cannot be supported even on the basis of Article 14”. The view 

taken by the division bench inP. Rathinam’scase was agreed to on the question of 

validity under Article 14. The court stated that ‘right to life’ is a natural right under 

Article 21 and suicide is an ‘unnatural termination’ which is incompatible with the 

concept of ‘right to life’. It identified that any aspect of life which makes it dignified 

may be read into Article 21 but not suicides, which extinguished the right itself. 

Further, as the 210th Report of the Law Commission of India rightly analysed, the 

hon’ble bench held that “the comparison with other rights, such as the right to 

‘freedom of speech’, etc., is inapposite.” 

This case made a distinction between the nature of other rights under Article 19 and 

‘right to life’ under Article 21. A further reasoning in favour of the distinction 

between them could be advanced that rights under Article 19 have positive as well as 
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negative aspect because both of them could be practiced at any order, and at any time. 

Whereas, the concept of ‘right to life’, if read to include ‘right to die’ or ‘right not to 

live a forced life’, would deny the right to life after the latter right is practiced 

successfully. Also, ‘right to life’ is a basic fundamental right and all other rights under 

Article 19 flows from, and because of, it. Further, it declared Section 309 as 

constitutionally valid, thereby, overruling all prior challenges to the impugned Section 

under Article 14, 19 and 21 of the Constitution. The court, however, did not 

concerned itself with the question as to the desirability of the impugned Section in the 

penal code. This showed the farrago of opinions furnished by the apex court of the 

country and hence facilitated the law to be dynamic with the change in time. In a 

period when people debated about euthanasia and why it should be allowed, to make 

such a judgment was a courageous act, even if it meant disillusionment of the masses 

with the judiciary. 

Then, in a further case536, it was argued before the hon’ble Kerala High Court that 

suicide can be distinguished from voluntary termination of one’s life. The court 

disagreed on this point with the accused—an 80-year-old retired teacher—who 

wanted to put an end to his life voluntarily after having led a happy, successful and 

contented life. It was held that voluntary termination of one’s life would amount to 

suicide under Sections 306 and 309, IPC. 

The Law Commission, in its 156threport published in 1997537, just after the judgment 

of Gian Kaur538, suggested the retention of Section 309 as an offence in the penal 

statute and omission of Clause 131 of the Indian Penal Code (Amendment) Bill, 1978 

which sought to decriminalize the attempt. It observed that certain cases of attempt to 

suicide had led the commission to rethink on the need to keep the Section in the 
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statute. For instance, “a terrorist or drug trafficker who fails in his/her attempt to 

consume the cyanide pill and the human bomb who fails in the attempt to kill himself 

along with the targets of the attack, have to be charged under section 309 and 

investigations be carried out to prove the offence.” The commission further 

distinguished these groups of offenders from those who attempt to commit suicide 

due to psychological and religious reasons. This was recommended, as was later 

acknowledged by the commission itself, in the light of changed socio-legal scenario 

after Gian Kaur539. 

Then, the 210th Report of the Law Commission of India540 was released in 2008, which 

though conceded that life is a gift from God and, as such, only He has the right to 

take it, but also made a further observation that “when a troubled individual tries to 

end his life, it would be cruel and irrational to visit him with punishment on his failure 

to die…It would not be just and fair to inflict additional legal punishment on a person 

who has already suffered agony and ignominy in his failure to commit suicide… 

Section 309 of the Indian Penal Code provides double punishment for a person who 

has already got fed up with his own life and desires to end it…is also a stumbling 

block in prevention of suicides” Therefore, it went on to recommend that “Section 

309 needs to be effaced from the statute book because the provision is inhuman, 

irrespective of whether it is constitutional or unconstitutional. The repeal of the 

anachronistic law contained in section 309 of the Indian Penal Code would save many 

lives and relieve the distressed of his suffering.” 

THE MENTAL HEALTHCARE ACT, 2017 

As law and order is a state subject, the central government asked for their view on the 

recommendation of the law commission. Eighteen states and four union territory 
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administrations supported deletion of Section 309 from the penal code. But the 

actually decriminalization of the attempt to suicide happened with the advent of The 

Mental Healthcare Act, 2017. The presidential assent to The Mental Healthcare Act, 

2017 was received on 7th April, 2017. This act repealed the Mental Healthcare Act, 

1987. Further, it decriminalised the attempt to commit suicide in India. A relevant 

Section of the Act in this regard reads thus: 

“Notwithstanding anything contained in section 309 of the Indian Penal Code any person who 

attempts to commit suicide shall be presumed, unless proved otherwise, to have severe stress and shall 

not be tried and punished under the said Code.”541 

The bill has further made it a duty on the part of the appropriate Government “to 

implement public health programmes to reduce suicides and attempted suicides in the 

country.”542 Specifically, it made the duty of the appropriate Government “to provide 

care, treatment and rehabilitation to a person, having severe stress and who attempted 

to commit suicide, to reduce the risk of recurrence of attempt to commit suicide.”543 

Thus, the enactment of this legislation made the part of the criminal law which dealt 

with attempted suicide more ‘humanised’ and ‘globalised’, as termed by the Supreme 

Court in P. Rathinam 544 , by decriminalizing attempted suicide, and making a 

presumption that if someone tries to commit suicide, he has severe stressed, and 

therefore not to be penalised. Here, the word ‘unless proved otherwise’ is of 

importance which might as well provide some space to act upon the recommendation 

of law commission545 regarding specific cases of suicide like human bombs and drug 

traffickers and the need to retain Section 309. Thus, these types of cases could still be 

penalised under Section 309, IPC. 
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CONCLUSION 

The author is of the opinion that decriminalization of attempted suicide through the 

2017 Act546 was a step in the right direction. The cases of suicides due to some kind of 

mental disorder or any other agony, or the punishment inflicted upon him by the 

society, due to which a person seeks to commit suicide, if he succeeds in the act, then 

it is called deliverance, otherwise, it is termed as an offence. Further, these people are 

helpless and helpless people are to be helped and not punished. Also, suicide is an 

offence where there is no loss to any person or property other than that of the 

offender. In cases, where it causes loss to other’s life, for instance, in human bombing, 

the Section 115 should not possibly apply due to the presence of the word ‘unless 

proved otherwise’, and hence, both negative and positive intention behind the 

commission of suicide is kept in mind. Many, who attempt suicide and fail do not ask 

for medical help due to the fear of being penalized or arrested. But this concern has 

also been kept in mind in assigning the duty of providing medical facilities to people 

who attempted suicide and implementing public health programmes to reduce the 

instances of suicide to the appropriate Government. 

That the relevance of legal dynamism is quite clear by the shifting of the legal position 

of Section 309, IPC. It is seen that within a span of two years, from 1994 to 1996, the 

same court which had, in the prior case, described the section as unconstitutional and 

called for its effacement went on to uphold its validity. This shows that opinions 

could shift widely and courts could sometimes be ambivalent while seeking to bring 

some positive reform in the society. But the importance of legal dynamism could not, 

without a doubt, be a subject of controversy which is also reflected through the 

conclusions made by authoring each case with regards to the precedent established. 
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INTRODUCTION 

 

“No life that breathes with human breath has ever truly longed for death.” 

-Alfred Tennyson547 

Life and death has been a matter of interest among many thinkers, philosophers, 

writer and physician to define and describe them. Attempts have been made to 

gloriously paint the picture of both in many colour and shade. Some would say with 

profound wisdom that life is meant only to be lived for pleasure and some would 

proclaim that life is meant for realisation of divinity within one. The perception is not 

always the same at every stage of life. There comes a stage in life when the rainbow of 

life becomes colorless and the word ‘life’ becomes still and blurred and the inevitable 

death comes near to hold it as an octopus gripping firmly with its tentacles so that the 

person ‘shall rise up never’.  

The question that comes is whether such person should be allowed to remain in such 

a stage of incurable pain. Or should he be given such treatment which has come into 

existence with the passage of time and progress of medical science so that his/her 

individual dignity is sustained by smoothening the process of dying. There can be 

different perspective to it. When it comes to family, a family may not desire to 

continue with the treatment but due to social pressure or fear of being branded that 
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he/she in spite of being able to provide the necessary treatment, has chosen not to do 

so. There is yet another perspective, on the part of doctor; the treating physicians are 

also scared of collusion that may invite the wrath of criminal as well as social stigma.  

Euthanasia has been a much debated subject throughout the world. It became 

increasingly significant after the development in Netherlands and England where it 

allowed euthanasia. As a result of it many of the nations across the world are hotly 

debating whether or not to follow the Dutch example. Our Supreme Court in the 

Case of Aruna Shanbaug548 case has given its decision on this point and allowed passive 

euthanasia in India. Thereafter, in the recent judgment of Common Cause v Union of 

India549, Court gave its further direction and guidelines regarding passive Euthanasia 

and its advance medical directive. 

This paper will highlight the recent judgment of Common Cause v Union of India550, where 

the petitioner seeks to declare “right to die with dignity” as a fundamental right within 

the fold of “right to live with dignity” guaranteed under Article 21 of the Constitution; 

to ensure that persons of deteriorated heath or terminally-ill patients should be able to 

execute a document titled “My Living Will and Attorney Authorisation” which can be 

presented to the hospital for appropriate action; to appoint a committee of experts of 

doctors, social scientists and lawyers to study into the aspect of issuing guidelines as 

to the “Living will”.  

To understand the present contention, the paper will also highlight background of the 

writ petition and we shall refer to various judgments such as P. Rathinam v Union of 

India 551 , , Gian Kaur v State of Punjab 552  and Aruna Ramachandra Shanbaug v Union of 
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India553,. References have been made to the laws of various countries such as the 

United Kingdom, the United States of America and Netherlands.  

MEANING AND TYPES OF EUTHANASIA 

The meaning of word ‘euthanasia’ in the Oxford English Dictionary defines as ‘the 

painless killing of a patient suffering from an incurable and painful disease or in an 

irreversible coma’. The word came into usage in the early 17th century and was used in 

the sense of ‘easy death’. The term is derived from the Greek ‘euthanatos’, with ‘eu’ 

meaning well, and ‘thanatos’ meaning death. In ancient Greece and Rome, citizens 

were entitled to a good death to end the suffering of terminal illness. To that end, the 

City Magistrates of Athens kept a supply of poison to help the dying ‘drink the 

hemlock’.554 

 Large number of people in advance ages decides not to take medical treatment and 

embrace death in its natural way. Decision not to take certain medical treatment 

cannot be termed as euthanasia, but a decision to withdraw treatment by a patient or 

otherwise can be termed as passive euthanasia. The point was kept in mind that right 

to die can extensively affect the vulnerable and disadvantaged people as one facet of 

such right could that the disadvantaged class could seeking death rather than care and 

support even where it is possible to recover with appropriate care and support. 

Hence, the apex court carefully distinguished as what can be allowed through this 

judgment and what is to be left on the legislative competence of the parliament to 

make law in this regard, and judgment to act as the basic guidelines till such laws and 

made and implemented.  

The court has distinguished between different types of euthanasia both in common 

and legal parlance. In common parlance court set out three kinds of euthanasia they 
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are: Involuntary Euthanasia; refers to the termination of life of the patient against his will 

i.e. could be termed as Murder.  Non-voluntary Euthanasia; refers to the termination of 

life of the patient without his consent or opposition of the person killed. Voluntary 

Euthanasia; refers to the termination of life of the patient upon his or her request. 

On the legal parlance the court distinguished euthanasia in two categories which are:  

Active Euthanasia  

It refers to a positive medical intervention for shortening the lifespan, for instance 

admission of lethal drugs. It is not permissible in most of the countries as it implies a 

misuse of such act if allowed by law. Hence, the court has explicitly ruled that it 

should not be allowed or in words of J.Sikri “It should be treated as legally impermissible”.555 

In active Euthanasia natural lifespan of a patient is curtailed by a specific act which 

involves hastening to death. As such act would attract penal laws hence parliament is 

more competent to make laws using its legislative wisdom in this regard. It is an act of 

voluntary permanent extinction of life. Therefore, Voluntary Euthanasia is illegal and 

actively causing death of the patient could be made lawful only by legislation.556 

Passive Euthanasia  

It refers to withdrawal/withholding of necessary medical treatment necessary for 

artificial prolonging of life. The word ‘passive’ denotes withdraw or withhold, hence 

they both stand on same moral or ethical platform. Passive euthanasia is not to delay 

end of life beyond its natural endpoint. The effect of it is to enable an individual to 

continue to exist until the end of natural life span. The said act does not implicate a 

criminal offence as decision is to withdraw/withhold after taking into account the 

best interest of the patient therefore, the act will not amount to Illegal Omission. 
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Therefore, doctors are not actively killing the patient rather they are merely not saving 

and only accelerating the already commenced process of natural death. And in case of 

forced medical intervention on the body of a patient, the surgeon or doctor shall be 

liable for assault or battery.  

Even after the aforesaid points passive euthanasia does have certain drawbacks some 

of which are: 

a. Withdrawal of treatment is different from not treating or attending a 

patient. As a doctor voluntarily not treating a patient in need could not 

make passive euthanasia as an exception to his Hippocratic Oath. 

b. Social morality and doctor’s dilemma of criminal charges will have no 

place.  

c. If right to die made a facet of A.21 unconditionally than apprehension of 

doctors regarding facing of the litigation will be treated as secondary as 

primacy of the fundamental right of an individual in this regard has to be 

kept on higher pedestal.   

Hence, concluding the aforesaid statements the apex court made Voluntary Passive 

Euthanasia Legal due the reason of selective non- treatment. Therefore in words of J. 

Ashok Bhushan “the act of withdrawal of life saving devices is an independent act which can 

lawfully be exercised by informed decision”.557 

THE 241ST REPORT OF THE LAW COMMISSION OF INDIA ON PASSIVE 

EUTHANASIA 

The Law Commission of India submitted its 241st report after the judgment of Aruna 

Shanbaug558  was delivered which dealt with “Passive Euthanasia- A Relook”. 559  The 
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Report in its introduction dealt with the concept of euthanasia. The word ‘euthanasia’ 

is derived from the Greek words “eu” and “thanatos” which literally mean “good 

death” and in otherwise described as mercy killing.  

SUMMARY OF RECOMMENDATIONS  

Passive euthanasia which is allowed in many countries should have legal recognition in 

our country also with subject to certain safeguards as mentioned in 17th Law 

commission of India and in the landmark judgment by Supreme Court in Aruna 

Ramachandra’s case.  

A sound adult patient has the right to demand that there should be no invasive 

medical treatment by way of artificial life sustaining measures and that decision should 

be binding on the doctors and hospital provided that such doctor is satisfied that the 

decision is ‘informed decision’ on free exercise of his or her will. The same rule is 

applicable for minor above 16 years of age provided the consent has been given by 

major spouse and one of the parents of such minor patient.  

With regard to an incompetent patient like in irreversible coma or in Permanent 

Vegetative State (PVS) and a competent patient who has not taken an ‘informed 

decision’, the decision of the doctor’s or relative’s to withhold or withdraw will not be 

final. They shall get the clearance from the High Court.  

In this aspect, the recommendations of Law Commission in 196 th report are different. 

The Law Commission recommends an enabling provision to move the High Court.  

The High Court shall take decision after obtaining the opinion of a panel of three 

medical experts and the wishes of the relatives. The High Court will act as a parens 

patriae and will take an appropriate decision.  



 
272 

Further provisions are introduced for the protection of medical practitioners who 

acted according to the wish of the patient or the order or High Court from any civil 

or criminal action. Also, a competent patient who is terminally ill refusing medical 

treatment shall not be deemed to be guilty of any offence under any law.  

The present report has been set out in conformity with 17th Law Commission on 

matter of procedure for preparation of panel. Further, Advance Medical Directive 

given by patient before his illness is not valid.  Notwithstanding above provisions of 

withholding or withdrawal of medical treatment, palliative care can be extended to the 

competent and incompetent patient.  The Medical Council of India is required to 

issue guidelines in the matter of withholding or withdrawing of medical treatment to 

competent or incompetent patients suffering from terminal illness.  

Therefore, the Medical Treatment of Terminally Ill Patients (Protection of Patients 

and Medical Practitioners) Bill, 2006, drafted by the Law Commission in the 196th 

Report has been modified and revised bill is practically an amalgam of direction of 

Supreme Court in Aruna Ramachandra case.  

INTERNATIONAL POSITION OF EUTHANASIA 

United States of America- 

There is a distinction made on law between active and passive euthanasia in United 

States of America. Supreme Court in the case of Washington v Glucksberg560 and Vacco v 

Quill561  made totally illegal on euthanasia. However, physicians assisted dying is legal 

in the states of Oregon under the Oregon Death with Dignity Act, 1997, in 

Washington under Washington Death with Dignity Act, 2008 and in Montana by 

State judiciary and not the legislature.  In both Oregon and Washington, only self-

                                                             
560 521 US 702 (1997). 
561 521 US 793 (1997). 
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assisted dying is permitted, doctor-administered/assisted dying and any form of 

assistance to help a person commit suicide remains a criminal offence.  

When we talk about United States of America, it is appropriate to refer to Cruzan v 

Missouri Department of Health, 562  where Missouri requires “clear and convincing 

evidence” of patient’s preferences and the Missouri Supreme Court, reversing the 

decision of the State trial court, rejected the parents request to impose a duty on their 

daughter’s physician to end life-support. The United States Supreme Court upheld the 

States can require “clear and convincing evidence” of a patient’s desire in order to 

oblige physicians to respect this desire. Since Nancy 

 Cruzan had not clearly expressed her desire to terminate life support in such a 

situation, physicians were not obliged to follow the patient’s request. Dealing with the 

conclusion in Cruzan, it was held that the court has recognised the distinction 

between letting a patient die and making that patient die.563 

United Kingdom-  

The House of Lords in the landmark judgment of Airedale NHS Trust v Bland 564  

permitted non-voluntary euthanasia is case of patients in a persistent vegetative state. 

This case was related to withdrawal of artificial measures for continuance of life by a 

physician. It was held unlawful to administer treatment to an adult-conscious and 

sound mind without his consent. Such a person is completely at liberty to decline to 

undergo treatment even if the result is that person will die. Further, it was also held 

that in case where a person due to accident or some other reasons become 

unconscious and is thus not able to give or with-hold consent, in that situation it is 

lawful for medical men to apply such treatment as in their informed opinion is in the 

                                                             
562 1990 SCC OnLine US SC 123 : 111 L Ed 2d 224 : 110 S Ct 2841 : 497 US 261 (1990). 
563 521 US 793 (1997). 
564 [1993] 1 AII ER 821 (HL). 
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best interest of the unconscious patient. All the judges of the House of Lords in this 

case were in favour that Anthony Bland should be allowed to die.  

After the Airedale case as decided by the House of Lords it has been followed in 

number of cases in U.K., and the law in now fairly settled that in the case of 

incompetent patient, if the doctor act on the basis of informed medical opinion, and 

withdraw the artificial life support system if it is in the patient’s best interest, the said 

act cannot be regarded as a crime. However, the question remains as to who will 

decide the best interest of patient if he is in a persistent vegetative state (PSV). 

Though there are large numbers of decisions of courts in USA in this connection.  

Netherlands  

Netherlands became the first European country to legalise euthanasia and assisted 

suicide in April 2002. It is regulated by the “Termination of Life on Request and 

Assisted Suicide (Review Procedures) Act”, 2002. It states that euthanasia and 

physician-assisted suicide are not punishable if the attending physician acts in 

accordance with the criteria of due care. According to the penal code of the 

Netherlands killing a person on his request is punishable and also assisting a person in 

committing suicide is also punishable. But when the following conditions are fulfilled 

than the law allows a medical review board to suspend prosecution of doctors who 

performed euthanasia-  

 The patient’s suffering is unbearable with no chance of improvement. 

 The patient’s request for euthanasia must be voluntary and persist over 

time.  

 The patient must be fully aware of his condition, prospect and options.  

 There must be consultation with at least one other independent doctor who 

confirms the condition.  
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 The death must be carried out in a medically appropriate fashion in which 

doctor must be present.  

 The patient must be at least 12 years old. Patient between 12 and 16 years of 

age need the consent of parents.  

BACKGROUND OF THE PETITION 

In the case of P.Rathinam v. Union of India565 the constitutional validity of section .309566 

was challenged contending that the same is violative of Article 14 and 21.567 While 

deciding the said matter the court ruled that life embraces not only physical existence 

but also quality of life.568 That what is true for one fundamental right is also true for 

another fundamental right.569 Hence, the court declared s.309570 ultra vires and held it 

deserved to be effaced from the statute book to humanize our penal laws 

P. Rathinam case was followed by Gian Kaur v. State of Punjab571 wherein on the basis of 

the judgment of P. Rathinam case validity of s.306572was challenged, the court went on 

to scrutinize the previous judgment and held that right to live with human dignity 

cannot be construed to include within its ambit the right to terminate natural life, at 

least before the commencement of the process of certain natural death. Hence, the 

Gian Kaur case overruled the P. Rathinam judgment and held s.306 & 309573 to be 

constitutionally valid.  

In the case of Aruna Ramchandra Shanbaug v. Union of India574, a petition by the next 

friend was filed on behalf of a rape victim who was a nurse at the KEM Hospital and 

                                                             
565 (1993) 3 SCC 394. 
566 The Indian Penal Code, 1860 (Act 45 of 1860), s. 309. 
567 The Constitution of India, arts. 14, 21. 
568 State of H.P v. Umed Ram Sharma (1986) 2 SCC 68. 
569Rustom Cowasjee Cooper v. Union of India (1970) 2 SCC 298. 
570Supra note 20. 
571 (1996) 2 SCC 648. 
572The Indian Penal Code, 1860 (Act 45 of 1860), s. 306. 
573The Indian Penal Code, 1860 (Act 45 of 1860), ss. 306, 309. 
574(2011) 4 SCC 454. 



 
276 

after the said assault dated 27-11-1973 was in a persistent vegetative state (PSV). The 

court in the said case ruled that there is no ‘right to die under Article 21 of the 

constitution and right to life includes right to live with human dignity but in the case 

of a dying person who is terminally ill or in PSV, he may be allowed a premature 

extinction of his life and it would not amount to crime but approval of the High 

Court should be taken in this connection as it would be in interest of protection of 

the patient, family members, doctors and the public at large. 

RIGHT TO REFUSE 

There is a presumption of capacity whereby it is assumed that an adult has a capacity 

to consent or refuse medical treatment until and unless that presumption is rebutted. 

The ultimate question is whether that person suffers from some 

impairment/disturbance of mental functioning so as to render him/her incapable of 

making the decision whereas factors like undue influence, coercion etc. need to be 

taken into account. 

Where it is not practicable for a medical practitioner to obtain consent for treatment 

and where the patient’s life is in pertinent danger if appropriate treatment is not 

administered within time, than he may be administered such treatment without 

consent. It is justifiable by “emergency principle” or “principle of necessity”. But, 

before this principle could be affected two conditions are to be met575- A necessity to 

act when it is not practicable to communicate with the assisted person. 

Action taken must be such a reasonable person would take a reasonable person would 

take in all circumstances and to be in best interest of the patient. 

In context of health and medical care decisions a person’s exercise of self-

determination and autonomy involve the exercise of his right to decide as to what 

                                                             
575 (1989) WLR 1025 
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extent he/she is willing to submit himself /herself to the medical procedures or for 

the matter, opting for no treatment at all which, as per his/her own understanding is 

in consonance with his/her own individual aspirations and value. It is a common law 

right of people in a civilized country, to refuse unwanted medical treatment and no 

person can force him or her to take any kind of treatment which the person does not 

desire to continue with576 

 Thus enquiring into common law and statutory rights of terminally ill persons in 

other jurisdictions would indicate that all adults with capacity to consent have 

common law right to refuse medical treatment and the right of self-determination. 

However, doctors are bound by the choice of self-determination made by the patient 

who is terminally ill and undergoing a prolonged medical treatment or is surviving on 

life support, subject to being satisfied that the illness of the patient is incurable and 

there is no hope of his being cured. 

PASSIVE EUTHANASIA IN THE CONTEXT OF ARTICLE 21 

Article 21 has been interpreted by the court in the most expansive terms, particularly 

to the meaning assigned to the right to life. Right to life has been treated as more than 

“mere animal existence577”. Right to life does not include right to die578 but right to live 

with dignity protected u/a 21 includes right to live with dignity up to the end of 

natural life by smoothening process of dying. There is a constitutional expectation of 

providing dignity in death which is protected u/a 21 and is enforceable against the 

state. 

                                                             
576Aruna Ramchandra Shanbaug  v. Union of India (2011) 4 SCC 454. 
577Giankaur v. State of Punjab (1996) 2 SCC 648. 
578Kharak singh v..State Of U.P (1964) 1 SCR 332. 
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After the K.S Puttuswamy579 judgment right to privacy has been included as a facet of 

A.21 which implies that right that right to take decisions relating to own bodily 

integrity and death by refusing medical treatment. Hence, patients right to refuse life 

prolonging medical treatment or terminate his/her life if in a state of irrecoverable 

condition, is a freedom which falls under right to privacy. 

Liberty u/a 21 in the sense and realization of choices of the attributes associated with 

the said choices and the term ‘life’ is the aspiration to possess the same in a dignified 

manner. These two are intrinsically interlinked. Liberty implies an individual to change 

and life welcomes the change and the movement. 

Post World War II international community has focused on human dignity as the core 

essential for protection of human being580.In the case of Bandhua Mukti Morcha v. Union 

of India581, apex court ruled out Article 21 of Indian Constitution assured the right to 

live with human dignity and free from any exploitation. State has obligatory duty to 

protect from the violation of fundamental rights especially to the weaker section of 

the society. Dignity in death has a connotation of realism that permeates right to life. 

Law gladly takes cognizance of the fact that dignity is the most sacred possession of 

man. And they said possession neither loses its sanctity in the process dying nor 

evaporates when death occurs. The concept is based on non-prolongation of life 

where there is no cure for the state the patient is in and he, under no circumstances, 

would have liked to have such a degrading state needs consideration.  

ADVANCE DIRECTIVE / ADVANCE CARE DIRECTIVE / ADVANCE MEDICAL 

DIRECTIVE 

The concept of patient’s autonomy for incompetent patients can be given effect 

through the medium of advance medical directive which has been recognized by many 
                                                             
579 K.S. Puyttaswamy and another v. Union of India and others (2017) 10 SCC 1. 
580 Universal Declaration of Human Right, a 1.  
581 (1989) 4 SCC 62. 
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countries like Australia, U.S.A, and Canada etc. Advance directives a document by 

way of which a incompetent patient can beforehand communicate their choices and 

the person who will take those decisions in the event when such people unable to 

communicate those wishes, which are made while the patient is competent. 

Black’s law dictionary define advance medical directives as “a legal document 

explaining one’s wishes about medical treatment if one becomes incompetent or 

unable to communicate.” Directions laid by the apex court582 as to how an advance 

directive is to be executed are as follows: 

Who can execute? 

An adult of sound health, healthy state of mind and who is able to communicate relate 

& comprehend the consequences of the document. It should be voluntarily executed. 

It should be in writing clearly stating what all medical treatment to be 

withdrawn/withhold. 

What should it contain? 

Clear specifications relating to the circumstances in which withdrawal/withdrawal of 

medical treatment can be restored to. Terms should be clear & unambiguous. It 

should disclose that the executor is capable to understand the consequences of the 

document. It should specify the name of the guardian/close relative who would 

discharge the document in case of need. In case of more than one advance directives 

one which is most recently signed will be considered the last expression. 

How should it be Recorded and Preserved? 

The document should be signed by two independent witnesses and countersigned by 

Judicial Magistrate First Class (JMFC). Witness and JMFC shall record their 

                                                             
582 Supra note 3. 
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satisfaction that the document has been executed voluntarily. JMFC shall preserve a 

digital copy of the document. JMFC shall forward one copy to Judicial District Judge 

and the registry of the District Judge shall retain the document in digital format. 

JMFC shall inform the immediate family member if not present at the time of the 

execution of the document. 

Local government/the Municipal Corporation/Municipality/Panchayat shall appoint 

an official who shall be the custodian of the document. JMFC shall handover a copy 

of the document to the family physician. 

When and by whom Can it be Given Effect to? 

The physician when presented with the Advance Directive of a patient with no hope 

of recovery shall ascertain the genuineness authenticity from the jurisdictional JMFC 

before acting upon it. The instruction in the document must be given due weight but 

if advance directive to be effected only when there is no hope of recovery for the 

patient. 

Physician before acting upon the advance directive shall inform and explain the 

consequences to the guardian/close relative and he considers that 

withdrawal/withholding is the best choice. 

The physician that shall constitute a ‘Medical Board’ comprising of the head of the 

treating department and at least 3 experts from the field of general medicine, 

cardiology, nephrology, psychiatry/oncology with a least experience of 20 years in 

advance care, who should examine the patient and given their opinion in presence of 

guardian/close relative. Their decision shall be regarded as preliminary decision. 

If Hospital Medical Board is of opinion that the advance directive shall be given effect 

than physician/hospital shall inform the jurisdictional collector about the proposal. 

The jurisdictional collector shall than constitute a Medical Board comprising of Chief 
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District Medical Officer (CDMO) as chairman and at least 3 experts from the field of 

general medicine, cardiology, nephrology, psychiatry/oncology with at least 

experience of 2 years and who were not part of the previous board. Who shall than 

visit and examine the patient and if satisfied shall endorse a certificate to carry out the 

instructions given in the advance directive. 

The constituted by the collector shall take into account any wishes (if any) of the 

patient and shall obtain the consent of the guardian/close relative. The CDMO shall 

convey the decision to the jurisdictional JMFC who should than visit the patient at the 

earliest and after examining all the aspects, authorize the implementation of the 

decision of the board. It will be open for the executor at any stage to revoke the 

document before it is acted upon/implemented. 

What if the permission is refused by the medical board? 

Executor of advance directive/family member/treating doctor/hospital staff can 

approach High Court u/a 226 of the constitution. Chief justice on such application 

shall constitute a division bench to decide the matter. HC may constitute a committee 

of 3 doctors from the field of general medicine, cardiology, nephrology, 

psychiatry/oncology with a least experience of 20 years. HC shall hear the application 

and may constitute Medical Board to examine the patient and submit report, in order 

to decide whether/not to act upon the advance directives. HC shall dispose the matter 

at the earliest and shall keep in mind the principle of “best interest of the patient”. 

Revocation/inapplicability of advance directives? 

Withdrawal/revocation of the document may be at any time but must be in writing. 

Advance directive shall not be applicable if certain circumstances exist which the 

person making the directive did not anticipated at the time of advance directives and 

which would have affected his decision had he anticipated them. If advance directive 
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is not clear and ambiguous and in that case directions for non-advance directive 

patients shall apply. If hospital medical board decides not to act upon the advance 

directive than it shall make an application to the medical board constituted by the 

collector for appropriate directions.  Guidelines of the apex court in case where the 

patient has not executed a advance directive are as follows: 

Hospital medical board to discuss with family physician and members and minutes of 

the discussion to be in writing. During discussion family members shall be apprised of 

pros & cons of withdrawal/refusal of medical treatment and if they give consent in 

writing hospital medical board may certify the course of action to be taken. Decision 

to be regarded as preliminary opinion. 

If   hospital medical board certifies withdrawal/refusal of medical treatment they 

should immediately inform the jurisdictional collector, who then shall constitute a 

Medical Board comprising of Chief District Medical Officer (CDMO) as chairman 

and at least 3 experts from the field of general medicine, cardiology, nephrology, 

psychiatry/oncology with at least experience of 20 years. The medical board shall than 

visit the patient for examination who may concur with the opinion of the hospital 

medical board. In that event the chairman shall give intimidation to the JMFC and 

family members. 

 JMFC shall visit the patient at the earliest and examine the reports and patient and if 

satisfied, may endorse the decision of CDMO. 

There may be case where the hospital medical board does not take decision to 

withdraw/refuse medical treatment or medical board constituted by collector does not 

concur with the opinion the hospital medical board. In such case nominee of the 

patient/ family member/ treating doc/ hospital staff can move a writ u/a 226 of the 

constitution. . Chief justice on such application shall constitute a division bench to 

decide the matter. HC may constitute a committee of 3 doctors from the field of 
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general medicine, cardiology, nephrology, psychiatry/oncology with a least experience 

of 20 years. HC shall dispose the matter at the earliest and shall keep in mind the 

principle of “best interest of the patient”. 

SUGGESTION S 

A careful precise and perusal of the judgment in the Gian Kaur case reflects the right 

of a dying man to die with dignity when life is ebbing out and in the case of terminally 

ill patient or a person is Permanent Vegetative State (PVS), or when there is no hope 

of recovery, accelerating the process of death for reducing the person from suffering 

constitute right to live with dignity.   

The court has not approved the decision of Airedale case in the Gian Kaur and they 

have made only reference of it. Therefore, the ratio in Gian Kaur is not that passive 

euthanasia can be introduced only by legislature. And therefore, Aruna Shaunbaug 

case has erred in holding that court in Gian Kaur has approved Airdale and euthanasia 

can only be introduced by legislature.  Post Aruna Shanbaug, Law Commission of 

India has also in its 241st Report recognised passive euthanasia but no law has been 

enacted.  

An inquiry with common law jurisdiction reveals that all adults with capacity to 

consent have the right of self determination and autonomy. The said right paved the 

way for right to refuse medical treatment even if such decision entails a risk of death.  

With the passage of time, the court has expanded the spectrum of Article 21 to 

include within it the right to live with dignity as a component of right to life and 

liberty. And it has to be stated without any doubt that right to live with dignity also 

include the smoothening of the process of dying in case of terminally ill patients or 

person in PVS with no hope of recovery.  
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A failure to recognise legally advance medical directive may amount to non facilitation 

of right to smoothen the dying process and the right to live with dignity.  Though it is 

much debated that the sanctity of life has to be kept on high pedestal yet when in the 

case of terminally ill person or PVS where there is no hope for renewal priority shall 

be given to the Advance Directive and right of self determination.  

Therefore, in the case of Common Cause v. Union of India the court has given its 

guideline for both situations namely, where there are advance directive and where 

there are none, and this guideline will remain in force till the parliament brings 

legislation in the field. Hence, we are of the opinion that the judiciary has done their 

part of duty, now parliament should enact a legislation regarding broad guidelines of 

Advance Directive and should further provide for penalising when not followed 

properly.  

There should a supervisory body be established by government who looks after the 

matters of euthanasia and keeps a proper check on whether they are being followed or 

not. They should be given authority to question doctors, patient, family member, 

JMFC, Medical Board, Local Government and the orders of High Court so that there 

remain the system of check and balance.  

CONCLUSION 

Issue of euthanasia has been a much heated debate topic which is complex and 

complicated, not only within courts but also among elites, intelligentsia and 

academicians. No law can protect the misuse of the law or could guarantee to be free 

to the possibility of abuse. 

The right to die with dignity as fundamental right had already been declared by the 

constitution bench in Gian Kaur case583. The court further declared in the case of 

                                                             
583 Supra note 6. 
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Common Cause 584  that an adult human being having mental capacity to take an 

informed decision has right to refuse medical treatment including withdrawal from life 

saving devices. It further directed that a person of competent mental faculty is entitled 

to execute an advance medical directive in accordance with safeguards as referred 

above.  

Therefore, we are of the opinion that there was a need for allowing passive euthanasia 

which was already declared in the case of Aruna Shanbaug 585  but with the recent 

judgment the court has widened the framework of passive euthanasia with providing 

detailed guidelines of advance directive which is inspired from various countries.  
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INTRODUCTION 

“Nothing shakes public confidence in the criminal justice delivery system more than the collapse of the 

prosecution owing to witnesses turning hostile and retracting their previous statements.”586 

The criminal justice system of India demands that the prosecution has to establish 

beyond reasonable doubt that the accused has committed the offence before the court 

of law. Testimony provided by a witness is one of the most vital tools at the disposal 

of the prosecution and investigating agencies to establish and prove an offence 

leading to conviction. Thus, witnesses form a crucial cog in the machinery of justice 

delivery system. Unqualified cooperation from witnesses to the prosecution and 

investigating authorities assumes vital importance for the criminal justice system to be 

successful and enjoy the confidence and trust of the citizens. However it is well 

acknowledged that there exists a number of deterrents which compels the witnesses 

against stepping forward and aiding the justice delivery system, especially in cases 

where his testimony would implicate powerful and malicious group of individuals.It is 

worthwhile mentioning that while the accused has been bestowed with a wide array of 

rights videconstitutional, procedural and substantive laws, the rights available to the 

                                                             
586 Soli Sorabjee, Witness Protection, INDIAN EXPRESS, October 26, 2003. 
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witnesses are not well formulated. This imbalance in the distributions of rights is 

detrimental to the witness in cases where his life, property and reputation is at stake 

and fails to secure his collaboration for the trial. The need for witness protection 

measures stems from the objective of shielding the witness from being subjected to 

threat and intimidation by criminals attempting to subvert the process of justice 

delivery. 

THE NEED FOR WITNESS PROTECTION PROGRAMS 

Witness protection programs originated in the late 1970s in United State of America 

to provide protection to the witnesses and approvers from the retaliatory actions of 

the Italian American Mafia groups587 and have been replicated in several different legal 

jurisdictions. Over the years, the programmes have been tailored to shift their focus 

from assuring physical protection to the witness for ensuring his testimony before the 

court to a more proactive and progressive approach of securing their well-being at 

every stage. In India, witnesses turning hostile on account of intimidation and fear of 

reprisal to life, property and reputation of themselves and family members, has been 

acknowledged as a problem of gargantuan proportion hampering fair trial and justice 

dispensation. In several cases, it has been observed that witnesses have retracted on 

their oral testimonies furnished before the court ending up in dilution of 

prosecution’s case.  In several high profile criminal cases such as the Best Bakery case, 

Jessica Lal murder case, BMW hit and run case, twin blasts case, witnesses have 

turned hostile and stopped co-operating in the trial leading to weakening of 

prosecution’s case. Witnesses are exposed to potential retaliatory coercive actions 

when the perpetrator of the crime wields a high degree of power and influence. 

                                                             
587Arcadio Díaz Tejera, Witness protection as an indispensable tool in the fight against organised crime and 

terrorism in Europe, REPORT OF COMMITTEE ON LEGAL AFFAIRS AND HUMAN RIGHTS, 10. Available at 

http://website-pace.net/documents/19838/166208/20141030-WitnessProtection-EN.pdf/ced4664d-1ea6-4200-9af5-

1ebcb77b3981  (last visited on July 15th, 2019). 

http://website-pace.net/documents/19838/166208/20141030-WitnessProtection-EN.pdf/ced4664d-1ea6-4200-9af5-1ebcb77b3981
http://website-pace.net/documents/19838/166208/20141030-WitnessProtection-EN.pdf/ced4664d-1ea6-4200-9af5-1ebcb77b3981
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The Indian judiciary had acknowledged the need for bestowing upon witnesses 

appropriate protection measures in a catena of judicial pronouncements.588The 14th 

Report of the Law Commission (1958) explored the issue of securing protective 

measures to witnesses appearing before the courts for furnishing testimonies.589The 

154th report of the Law Commission (1996) observed that: “Necessary confidence has 

to be created in the minds of the witnesses that they would be protected from the 

wrath of the accused in any eventuality.”590The Committee on Reforms of Criminal 

Justice System591 under the chairmanship of Dr. Justice V. S. Malimath submitted a 

Report containing 158 recommendations. One of the key recommendations was that 

a law should be enacted for giving protection to witnesses and their family members, 

without specifying any provision or scheme whatsoever.592 

In spite of such judicial opinions, there was no single piece of legislation that provided 

concrete legal basis for witness protection. However, hearing a Public interest 

Litigation the Supreme Court had instructed the home ministry to prepare a 

legislation pertaining to same.593The case was filed in the backdrop of the witnesses in 

the Asaram Bapu rape case being harassed and threatened of serious consequences, in 

the event of them deposing against the religious leader594. Subsequently, the Supreme 

                                                             
588The Apex court has ruled the absence of a witness protection law in several cases such as Naresh Shridhar 

Mirajkar v. State of Maharashtra, ZahiraHabibulla Sheikh v. State of Gujarat et al. 

589Government of India, Fourteenth Report of the Law Commission on Reform of Judicial Administration, 1958.  

590Government of India, One Hundred Fifty Fourth Report of the Law Commission on the Code of Criminal 

Procedure, 1973, 1996, 43. 

591Government of India, Ministry of Home Affairs, Committee on Reforms of Criminal Justice System  (2003). 

592Government of India, Ministry of Home Affairs, Committee on Reforms of Criminal Justice System  (2003). 

593Mahender Chawla &Ors. Vs. Union of India &Ors.,[Writ Petition (Criminal) No. 156 of 2016] 

594Raghav Pandey and NeelabhBist, “SC approval of Witness Protection Scheme could be turning point in India's 

criminal justice system, but implementation is key”, FRONTPOST, Dec. 10th, 2018, available at 
https://www.firstpost.com/india/sc-approval-of-witness-protection-scheme-could-be-turning-point-of-indias-

criminal-justice-system-but-implementation-key-5700231.html  (last visited on 15th July, 2019). 

https://www.firstpost.com/india/sc-approval-of-witness-protection-scheme-could-be-turning-point-of-indias-criminal-justice-system-but-implementation-key-5700231.html
https://www.firstpost.com/india/sc-approval-of-witness-protection-scheme-could-be-turning-point-of-indias-criminal-justice-system-but-implementation-key-5700231.html
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Court of India approved the witness protection scheme drafted by the Union Home 

ministry after consultation with states, National Legal Services Authority, High Courts 

and law enforcement officials.595SC held that the Right of witnesses to testify freely in 

courts is part of Article 21 (Right to Life). The bench has also asked all states and 

Union Territories to set up vulnerable witness deposition complexes, as required by 

the Scheme, by the end of 2019. Although some specific statutes did exist which 

provided protection for witness596, this would be the first general scheme to pertaining 

to witness protection. This research paper attempts to provide an appraisal of the 

witness protection scheme and makes necessary recommendation for better 

implementation of the scheme. 

HIGHLIGHTS OF THE SCHEME 

Offences Covered: 

A witness under the scheme has been defined as “any person who possesses 

information or documents pertaining to an offence”. Thus, an attempt has been made 

by the drafters to give widest possible connotation to the word “witness” which will 

be an all-encompassing term for witnesses, informants, whistle blowers, victims, 

investigating officers and not just witnesses testifying under an oath. The scheme 

contemplates extending protection to witnesses only in such offences punishable with 

a death or life imprisonment or an imprisonment up to seven years and additionally 

offences punishable under section 354, 354A, 354B, 354C, 354D and 509 of Indian 

Penal Code. 

 

                                                             
595Witness Protection Scheme, 2018, Union Home Ministry, available at 

https://mha.gov.in/sites/default/files/Documents_PolNGuide_finalWPS_08072019.pdf (last visited on 15th July, 

2015) 

596Statutes such as Whistle Blowers Protection Act, 2011, National Investigation Agency Act, 2008, Protection of 

Children from Sexual Offences Act, 2012 et al provided for protecting witnesses from threats. 

https://mha.gov.in/sites/default/files/Documents_PolNGuide_finalWPS_08072019.pdf
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Competent Authority and Threat Perception Report 

The scheme envisages that on receiving an application from the witness seeking 

protection, the standing committee would seek a threat perception report from the 

ACP/DSP in charge of the concerned police station. The scheme does not go to the 

extent of prescribing the facts to be considered and leaves it upon the wisdom the 

concerned police oppression. Some of the critical elements that can be considered as 

arrived upon from international best practices are the extent of threat, the personality 

and psychological state of witness, the danger that the witness may pose before the 

society incase of relocation or change of identity, the critical value of the witness’s trial 

testimony for the prosecution and the impossibility of gaining such knowledge 

elsewhere and the importance of the case in dismantling criminal organizations. 

Categorization of Witnesses 

The scheme classifies the witnesses into three categories depending on the perception 

of threat. Category A witnesses would comprise of cases where threat extends to the 

life of witness or family members during an investigation, trial or thereafter.Cases 

where the threat extends to safety, reputation or property of the witness or family 

members during the investigation or trial falls under category B. Category C will have 

cases where the threat is moderate and extends to harassment or intimidation of the 

witness or family members, reputation or property during investigation, trial or 

thereafter. 

The scheme permits the witness to convey to the competent authority his own 

perception of threat which is vital since only the witness would be the best judge of 

potential intimidation and in knowledge of facts not in public domain. The witness 

protection cell is empowered to carry out the orders of the authority and is required to 

file monthly follow reports before the authority. The scheme provides that the witness 
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protection measures can be extended for a period not exceeding three months and 

upon the completion of the same, a fresh threat perception report has to be filed.  

Protection Measures: 

Some of the protection measures as provided under the scheme range from security 

measures such as monitoring mail and call records, installation of security 

infrastructures at the witness residence, concealment of the identity of the witness, 

round the clock police protection, in camera trial proceedings, application of video 

conferencing, one-way mirrors, modification of voice and appearances of the witness, 

temporary relocation of witness etc. The scheme being a welfare-oriented legislation 

acknowledges the economic hardships caused to the witness on account of loss of 

livelihood, relocation of residence and initiating new vocations, provides for grants to 

be extended to the witnesses from the witness protection fund. 

Witness Protection Fund: 

Acknowledging that constantly securing funding for such a program can be an 

economically ambitious venture, the scheme provides for the establishment of State 

Witness Protection Force which would incur all the expenses arising out of 

implementations of the provisions of the scheme. As per the scheme the fund will 

comprise out of funds being channelized from annual budgetary grants, costs imposed 

by the courts/tribunals, donations from philanthropic donors and charitable entities 

and contribution under corporate social responsibility programs of eligible companies. 

KEY ISSUES AND RECOMMENDATIONS  

Need for a Dedicated Agency 

The scheme provides that an order directing securing protection for witness is issued 

by the district standing committee which as stated earlier comprises of District or 
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Sessions judge as the head, head of the police in the district as member and head of 

prosecution in district as member secretary based on the threat perception report 

prepared by ACP/ DSP of the concerned police sub division. However, this set up 

can be problematic in such cases where the witnesses have alleged intimidation and 

threats from the police itself. The witnesses belonging to the defense can also be 

subjected to harassment and intimidation by the Police. 

Additionally, the lower judiciary and the police are already overburdened with justice 

delivery, investigation and policing obligations. Imposing further administrative duties 

on them might lead to shoddy and haphazard implementation of provisions of the 

scheme. It is thus recommended that a separate agency is to be established in every 

state in future which would carry out functions such as preparation of threat 

perception report, recommendation of protection measures and periodic review of 

protection orders in tandem with the dedicated witness protection of cell of police. It 

is desirable that the USA model of having a dedicated agency United States Federal 

Witness Protection Program (popularly known as WITSEC) is emulated in India in 

the future.597 

Media Trial 

In certain high-profile criminal cases, disproportion coverage and media trials 

jeopardize the security of witnesses. Any change in identity of the witnesses is 

rendered in fructuous due to the coverage by media. The scheme is silent on 

imposition of any kind of restriction on mass media as to report on the witnesses 

when being provided the protection under the scheme. 

 

                                                             
597The United States Federal Witness Protection Program, also known as the Witness Security Program 

or WITSEC, is a witness protection program administered by the United States Department of Justice and operated 
by the United States Marshals Service that is designed to protect threatened witnesses before, during, and after 

a trial. 
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Holistic Protection of Witness 

It might be the case that a witness testifying and eligible under the protection scheme 

might be suffering from extreme stress taking a toll on his mental health because of 

constant apprehension of reprisal, the trauma of going through an adversarial system, 

detachment from family in case of relocation et al. Therefore, it is desirable that a 

witness protection regime must also accommodate for emotional and psychological 

issues faced by the witness and not only physical protection. The state should 

progressively strive to extend counselling and access to medical services to such 

witnesses in need of the same and secure funding for the same.598It is recommended 

that the witness protection cell as envisaged under the scheme should present the 

witness a memorandum of understanding outlining the obligations of the cell so as to 

provide clarity to the beneficiary. The MoU doesn’t necessarily have to serve as an 

agreement enforceable by law but simply as a charter outlining responsibilities of both 

parties.599 

Safekeeping of Confidential Information  

Since the scheme provides for change of identity of the witnesses in such cases where 

the threat perception report prescribes the same, the High Courts have to establish 

internal administrative and legal procedures to ensure confidentiality. The scheme is 

silent on attribution of liability when the confidential information pertaining to the 

identity of a witness under protection is leaked and it is crucial that the states and the 

courts come forward to plug the legislative loophole. If a witness is provided with a 

new identity and relocated and subsequently the concerned authority either 

advertently or inadvertently sells the information, the purpose of the scheme will be 

                                                             
598The witness protection programme in New Zealand seeks the help of police affiliated physicians in the initial 

stages and a psychologist from a police-approved list for ongoing trauma counselling in case of witness relocation. 

599Dr. Yvon Dandurand and Kristin Farr, A Review of Selected Witness Protection Programs, 43, 2010. Available at 

http://publications.gc.ca/collections/collection_2011/sp-ps/PS4-96-2010-eng.pdf. (Last visited on 19th July, 2019).  

http://publications.gc.ca/collections/collection_2011/sp-ps/PS4-96-2010-eng.pdf
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defeated and credibility would be hurt.  Immunity could be extended to officers when 

the disclosure happened on account of act or omission done in good faith.There is a 

need to lay down specific guidelines to facilitate changing identities of witnesses and 

liability for breach of confidentiality.  

There is a possibility that such measures pertaining to keeping the identity of 

witnesses under wraps could be perceived as unfair and handicap to the defence side. 

Hence, a decision has to be taken to put a transparent system in place which provides 

the defence an access to witness without jeopardizing his interest. In case of 

Germany, if complete anonymity is granted to a witness, a law enforcement officer 

relays the testimony in the court instead of the witness.600Further, the defence is given 

the liberty to submit in writing questions to be put to the anonymous witness, who 

will subsequently report the answers to the court.601 

Up-gradation of Court Room Infrastructure: 

Investments have to be made in bringing about necessary upgrades in court room 

infrastructure and technological installments to enable special arrangements to shield 

the identity of the witnesses. The stakeholders involved in implementation of the 

scheme such as judges, prosecutors, police officers, witness protection cell staffs have 

to be trained and sensitized. The costs incurred could be prohibitive in nature 

hampering prompt and effective implementation of the scheme. 

Funding: 

It can be safely asserted that financial control and prudence will play a key role in the 

success of this program. The possibilities of budgetary overrun and mismanagement 

                                                             
600Karen Kramer, Witness Protection As A Key Tool In Addressing Serious and Organised Crime, 7, available at 

https://www.unafei.or.jp/publications/pdf/GG4/Fourth_GGSeminar_P3-19.pdf (Last visited on 15th July, 2019). 

601Ibid. 

https://www.unafei.or.jp/publications/pdf/GG4/Fourth_GGSeminar_P3-19.pdf
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cannot be ruled out and hence it is imperative that appropriate regulatory and audit 

mechanisms should be in place to ensure financial propriety and fair allocation of 

limited resources. 602 For the effective implementation of the witness protection 

program, the state needs to secure a sustainable source of funds apart from the 

budgetary allocations. The funds at disposal for expenses such as security 

arrangements, technological transitions, travel expenses et al will be limited and thus 

the concerned authorities have to be careful in consideration as to how much and 

when the protection has to be bestowed upon the witness. For example, creative 

synergies can be established by diverting funds from a scheme like Nirbhaya fund in 

case of unutilized funds in case of crimes against women. 603 The courts must be 

empowered to impose punitive costs upon accused to be diverted to witness 

protection fund where the court is under the satisfaction that the accused has 

intimidated the witness, victim or informant in a case. 

CONCLUSION 

The researcher is of the opinion that the scheme is a path-breaking one which would 

prove to be a crucial intervention in reversing the trend of increasing number of 

hostile witnesses and pushing up the conviction rate. The scheme is a well drafted and 

highly relevant piece of legislation. While not being entirely perfect, it is expected to 

                                                             
602Gareth Newham, G.  Keeping the Wolves at Bay: Issues and concerns in establishing a witness protection 

programme in South Africa,CENTRE FOR THE STUDY OF VIOLENCE AND RECONCILIATION, 1995, available at: 

https://www.csvr.org.za/publications/1720-keeping-the-wolves-at-bay-issues-and-concerns-in-establishing-a-

witness-protection-programme-in-south-africa  (last visited on 15th July, 2019). 

603The Central government has announced to dedicate a specific amount for the implementation of initiatives aimed 

at enhancing the security of women with an initial corpus of Rs 1,000 crore in 2013-14. However, Only 42% of 
Nirbhaya fund has been released for projects since 2015 and hence, the unused funds can be diverted towards 

protection funds to be used for providing protection to victims of violence against women. 

Read more at https://economictimes.indiatimes.com/news/politics-and-nation/only-42-of-nirbhaya-fund-released-

for-projects-since-2015/articleshow/68918355.cms  (last accessed on 15th July, 2019).  

 

 

https://www.csvr.org.za/publications/1720-keeping-the-wolves-at-bay-issues-and-concerns-in-establishing-a-witness-protection-programme-in-south-africa
https://www.csvr.org.za/publications/1720-keeping-the-wolves-at-bay-issues-and-concerns-in-establishing-a-witness-protection-programme-in-south-africa
https://economictimes.indiatimes.com/news/politics-and-nation/only-42-of-nirbhaya-fund-released-for-projects-since-2015/articleshow/68918355.cms
https://economictimes.indiatimes.com/news/politics-and-nation/only-42-of-nirbhaya-fund-released-for-projects-since-2015/articleshow/68918355.cms
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perform a commendable job of strengthening the criminal justice system by heralding 

a much-improved regime of protection of witness for increased collaboration. The 

scheme assumes particular importance in the current scenario because of prevalence 

of organized crime, terror outfits and insurgency moments in the country. Although 

the scheme is in effect the law of land, it is desirable that the central government 

brings on legislation subsequent to adequate consultation with the stakeholders and 

stock taking the working of the scheme in future.  

The witness protection scheme should be implemented efficiently which would foster 

trust and confidence in the mind of the populace to assist the state and arrest the 

erosion of trust in the criminal justice system. It becomes imperative that a healthy 

balance has to be struck between the defense of the witnesses and the rights of the 

defense. Careful consideration should also be extended to the fact that the witness is 

not victimized again on account of protection measures and the best interest of the 

witness should be of due consideration. The scheme must be adequately publicized to 

generate awareness in order to enable witnesses to avail the safeguards provided under 

the Act. The investigating agencies need to embrace sound investigative techniques to 

keep the investigation confidential which would reduce reliance on protection 

measures to be offered to witnesses 

Ultimately it is the efficacy of the witness protection regime in shielding the witnesses 

that will prove to be a huge boost to the criminal justice delivery system. Witnesses 

will abide by the legal, moral and civic obligations of extending cooperation to the 

agencies involved. The criminal justice system needs to foster the belief in witnesses 

that they will be guaranteed protection if they are willing to help the law enforcement 

and prosecution agencies and help arrest the rising rates of crime. At the present time 

this message is not being effectively conveyed and there can be little doubt that 

potential witnesses are not coming forward for fear of reprisals. A strong witness 
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protection regime will go a long way in strengthening collaboration between law 

enforcement agencies and witnesses further aiding in upholding the spirit of rule of 

law. 
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INTRODUCTION 

Dying declaration essentially means a statement made by a person as to cause of his 

death or as to circumstances of the transition resulting in his death. The admissibility 

of dying declaration like any other piece of evidence depends on facts and 

circumstances of each case. In the case of State of Haryana v. Mange Ram604, it was stated 

by the honorable court that where the injured was fully conscious and had watched 

the accused inflicting injuries on him or her then questions of false implication or 

identification on some previous enmity would not arise. The injured gave a detailed 

account of injuries and also the manner in which the prosecution witnesses had 

witnessed the occurrence and tried to rescue him. There was no plausible reason 

whatsoever to discard the statement.  

Thus it can be concluded that it was not necessary that the dying declaration a dying 

declaration is admissible in evidence and the admissibility is founded on the principle 

of necessity. A dying declaration if found reliable can form the basis of a conviction. 

It has to be judged and appreciated in light of the surrounding circumstances. In the 

event of, however, of there being any infirmity, howsoever, negligible it be, the court 

unless otherwise satisfied about the credibility thereof, ought to look for some 

corroboration, and if it does not arises then the declaration is not questionable in any 

circumstances. 

                                                             
604 State of Haryana v. Mange Ram, 2003 Cri LJ 830 (SC) 
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EVIDENTIARY VALUE OF DYING DECLARATION 

Many a time it is considered that dying declaration has a weaker kind of evidence than 

any other pieces of evidence. But it stated by the honorable court that it cannot be 

laid down as an absolute rule of law that dying declaration cannot form the sole basis 

of conviction unless corroborated. There is a reason behind this that each case has 

different circumstances and surroundings under which dying declaration was 

recorded. Each case must be determined on its own facts, keeping in view the 

circumstances in which the dying declaration was made. 

Every dying declaration has to be judged in the light of surrounding circumstances 

and with reference to the principles governing weighing of the evidence like a dying 

declaration which has been recorded by a competent magistrate in the proper manner, 

that is to say, in the form of questions and answers, and as far as possible in the words 

of maker of the declaration, stand on much higher footing than a dying declaration 

which depends upon oral testimony in which person is not in a stable state of mind605. 

For example in the case of Sanjay Goel v. the State of UP606, where the person accused 

administered poison to the deceased and later himself consumed it. Evidence of 

witness showed that his condition was precarious and he was immediately taken to 

hospital. It was held by an honorable court accused was not conscious when he was 

taken to hospital. Therefore, the alleged oral dying declaration could not be relied 

upon. 

EVIDENTIARY VALUE OF A STATEMENT IF THE DECLARANT 

SURVIVES 

The declaration given a person before he or she accustomed to death is known as a 

dying declaration. But when the maker of dying declaration survives, it will be dying 

                                                             
605Monark Gahlot, Evidentiary Value of Dying Declaration, 04/15/2005 , CRIMINAL, manupatara.com 

606 Sanjay Goel v. State of UP, 2002 Cri LJ 625 (All) 
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declaration or not is explained by Supreme Court in the case of Arul Raja v. State of 

Tamil Nadu607where a bench of Justices Mukundakam Sharma and C K Prasad said no 

reliance can be placed on the dying declaration made by a person, if he or she 

subsequently survived.  

Reasoning given by honorable judges was that Section 32(1) of the Evidence Act, 

1872 categorically states that the statement will be admissible in evidence as dying 

declaration when the person making it is dead or cannot be found or has become 

incapable of giving evidence or whose attendance will not be procured without an 

amount of delay or expense. Thus was declared that necessary condition of dying if 

not fulfilled, then the statement is inadmissible under the dying declaration rule.  

In another case of Ram Prasad v. the State of Maharashtra 608 , it is confirmed by the 

honorable judges that “…We are in full agreement with the contention of the learned counsel that 

Ext.52 cannot be used as evidence under Section 32 of the Evidence Act though it was recorded as a 

dying declaration. At the time when PW.1 gave the statement, he would have been under the 

expectation of death but that is not sufficient to wiggle it into the cassette of Section 32. As long as 

the maker of the statement is alive it would remain only in the realm of a statement recorded during 

investigation….” 

It can be concluded that where the dying person has a chance to live, his dying 

declaration can be used as the previous statement either to corroborate or contradict 

his subsequent version.609 

 

 

                                                             
607 Arul raja v. State of Tamil Nadu, Criminal Appeal NO. 1494-95 OF 2009 
608Ram Prasad v. State of Maharashtra, Criminal Appeal No. 579/2017 
609Siddhu v. State of M.P, 1978 Cri LJ (NOC) 255(MP) 
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EVIDENTIARY VALUE OF DYING DECLARATION BASED ON 

SUSPION  

A person standing in court of law made a statement that statement can be taken a 

piece of evidence against him or her. But when the person giving a statement is not 

alive or cannot be present before the court, whether his or her statement will be 

admissible before a court of law is a big question arises in the mind of a reasonable 

man. To solve this problem the concept of dying declaration came into the picture.  

In this case of Lakhan v. State of M.P610, the Supreme Court enumerated that when 

Court comes to the conclusion that the dying declaration is true and reliable, has been 

recorded by a person at a time when the deceased was fit physically and mentally to 

make the declaration and it has not been made under any duress; it can be the sole 

basis for recording conviction. 

But in another case court has held if there is any suspicion about the dying 

declaration, the benefit must go to the accused. That is a correct proposition of law. 

However, it is also the settled position that where the dying declaration is believable, 

creditworthy and appeals to the court, the same can be made the sole basis of the 

conviction. Thus, a dying declaration is not to be believed only if there are suspicious 

circumstances surrounding the same.Thus, a dying declaration is not to be believed 

only if there are suspicious circumstances surrounding the same. 

IMPORTANCE OF DYING DECLARATION IN CASES OF DOWRY 

DEATH BY BURNING THE WIFE 

The statement is written or verbal of relevant facts made by the person who is dead is 

called a Dying declaration. A Dying declaration is an important piece of evidence and 

conviction can be based solely on the dying declaration. Nowadays due to a rise in 

                                                             
610Lakhan v. State of M.P, CRIMINAL APPEAL NO. 2297 of 2009 
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cases of dowry death, dying declaration assumed much importance. With the help of 

several precedents, courts have tried to do justice by declaring the dying declaration of 

a burned wife as admissible evidence and sole reason for conviction against the 

accused husband.  

Where in case of dowry demand she wrote a letter for harassment and cruelty by her 

in-laws, and there was the relevancy of her oral and written statements regarding 

dowry demands and cruelties. Those statements were admissible in evidence under 

section 32(1) of cruelties. Those statements were admissible in evidence under Section 

32(1) of the Evidence Act, as it was continuous build-up right from the date of 

marriage.611 

In one of the recent cases, Ajay s/o DigamberDeogade v. the State of Maharashtra612 the 

importance of dying declaration of the burned wife was emphasized by the honorable 

court. In the present case, the wife was burned to death the next day of marriage. The 

dying declaration was recorded by a cameraman of one of the local news channels. 

The mental fitness of the accused was not ascertained by the doctor before writing a 

dying declaration which ultimately became one of the strong reason for acquittal of 

the accused. There is an only Oral declaration on the part of the deceased and thus 

due absence of reliability and other infirmity court gave judgment in favor of the 

accused.  

So, it can be concluded these cases of dowry death by burning wife, dying declaration 

which was made by the victim plays a very important role as evidence for the 

conviction of the accused. 

 

 

                                                             
611Suresh RaghunathKochare v. State of Maharashtra,(1993) 2 Crimes 545 (Bom) (DB) 
612 Ajay s/o DigamberDeogade, v. State of Maharashtra ,2017 SCC OnLineBom 9123 : 2018 Cri LJ 1707 
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IMPORTANCE OF CERTIFICATE FROM DOCTOR 

Generally, in the absence of the requisite, certificate from the doctor, that the patient 

was in a fit condition to make a statement, the court would be totally reluctant in 

accepting the dying declaration in question. It is because in many circumstances there 

is no time to call a Magistrate, in such a case the doctor will become duty bound to 

record the dying declaration. A doctor is an independent person and disinterested. So 

the dying declaration recorded by the doctor is admissible.613 

Take an example where the husband caused the death of his wife by burning by 

pouring kerosene. The wife named him in her oral dying declaration. The wife made 

this statement in front of his uncle. Although in the present case she was severely 

injured doctor in his medical certificate mentioned that she is in the fit and conscious 

state, the court held her dying declaration admissible.614 

CONCLUSION & SUGGESTIONS TO IMPROVE THE PREVAILING 

LAW OF LAND 

Dying declaration no doubt is an important piece of evidence to guide the courts in 

the task of finding the truth. The basic structure to the whole process is the 

truthfulness of a man who utters the last word before leaving the world and honestly 

describing the involvement of a person who inflicted injuries on him leading his 

ultimate death. Such a statement has got statutory permission but the courts have 

cautioned before endorsing such permission. The real danger which tempted courts to 

formulate rigid parameters of caution is the misuse of such statements by either party 

to the proceeding. Thus, courts emphatically suggested for due caution and if the 

statement stands to meet the parameters there is enough scope to rely upon it.  

                                                             
613 A.M.A Rehamn v. State of Gujrat, 1976 Cri LJ 1382: AIR 1976 SC 1782 
614SunkappaNagappa v. State of Maharashtra, 1995 (2) Bom CR 665 



 
304 

Section 32(1) of the Act has been intelligently designed in such a manner as to cover 

any eventuality in respect of a statement which happens the last words of a person 

who directly perceived the offender. Indian courts have unhesitatingly accepted the 

importance of such a statement to prove the fact impugned in any case where the 

death and involvement of the suspected offender is questioned. 
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On 28th September 2018, the Supreme Court by a 4:1 majority held that women who 

menstruate have the right to enter the Sabarimala temple. The Supreme Court 

overruled the judgment of the Kerala High Court which had given guidelines to the 

Travancore Devaswom Board to prevent women between the age of 10-50 years from 

entering the Sabarimala Temple. The Supreme Court bench consisted of Former CJI 

Dipak Misra, Justice A.M Khanwilkar, Justice Rohinton Nariman, Justice D.Y 

Chandrachud and Justice Indu Malhotra. The judgment had mixed reactions with 

some welcoming the judgment on one side while on the other side some are 

disappointed with the judgment.  

This paper is an analysis of the case. It talks about this case right from its facts which 

talks about how this case started and how it reached the Supreme Court. It also talks 

about the important issues of the case which the Supreme Court had to deal with. The 

arguments from the appellant as well as the respondent are also talked about followed 

by the judgment and conclusion along with the author’s personal opinion and analysis. 

This case is surely a fight between religious morality and constitutional morality. 
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PROCEDURAL HISTORY AND ISSUES OF THE CASE 

A public interest litigation was filed by a devotee in 1990 in the Kerala High Court on 

the grounds that women are not to be allowed to visit the temple as Lord Ayyappa is a 

celibate god and women who are in the age group of 10 to 50 years are not allowed in 

the temple because it is believed this will prevent any deviation of the idol from 

celibacy. The decision was in favor of the devotee and in 1991 the Travancore 

Devaswom Board were given guidelines by the Kerala High Court to prevent women 

between 10- 50 years from visiting the temple. However in 2006 the case was 

reopened when a PIL was filed by Indian Young Lawyers Association in the Supreme 

Court challenging the decision taken by the Kerala High Court in 1991 on the 

grounds that it violates the right to religion (Article 25) and right to equality (Article 

14 and 15)615. On 26th July 2018, the Supreme Court again resumed the hearing but it 

changed the bench into a 5 judge bench instead of the 3 judge bench which was 

hearing it before.616The Supreme Court had raised many questions such as whether 

banning women from entering the temple violated fundamental rights of the 

Constitution, whether prohibiting women between the age of 10 to 50 years 

constitutes an "essential religious practice" under Article 25 of the Constitution and 

whether a religious institution can claim that under the protection of the right to 

manage its own affairs.  

The apex court had to deal with another issue that whether to ban entry of women 

between the age of 10 to 50 years under ‘religious denomination’ is allowed under 

Rule 3 of Kerala Hindu Places of Public Worship (Authorisation of Entry) Rules. If it 

does, then does it go against Article 14 and 15 of the Constitution? The apex court 

had to deal with another question whether the rule is ultra vires to the Kerala Hindu 

                                                             
615Aparajita Balaji, “Indian Young Lawyers Association & Ors. vs. The State of Kerala & Ors, Law Times Journal, 

March 24, 2019 available at https://lawtimesjournal.in/indian-young-lawyers-association-ors-vs-the-state-of-kerala-

ors/. 
616Ibid. 

https://lawtimesjournal.in/indian-young-lawyers-association-ors-vs-the-state-of-kerala-ors/
https://lawtimesjournal.in/indian-young-lawyers-association-ors-vs-the-state-of-kerala-ors/
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Places of Public Worship (Authorisation of Entry) Act, 1965 and will it violate the 

provisions of Part III of the Indian Constitution if it is treated intra virus. 617 The 

bench also had to deal with another issue that whether the Ayyappa Temple has a 

denominal character which is allowed under ‘religious denomination’ managed by a 

statutory board and financed under Article 290-A of the Constitution of India which 

is out of Consolidated Fund of Kerala and Tamil Nadu can indulge in such practices 

violating constitutional principles of Articles 14, 15(3), 39(a) and 51-A (e)?618 

ARGUMENTS FROM THE APPELLANT 

The appellant referred to article 25 and 26 of the Constitution. They argued that a 

person can only be restrained on the grounds of “public health, morality and public 

order”.  Advocate Indira Jaising argued that prohibiting women from entering a 

temple is a form of untouchability. Menstruation of women is the sole basis for 

restricting them. “Menstruating women are seen as polluted”. She said by treating 

them as untouchables you are violating Article 16 of the Indian Constitution which 

prevents untouchability.619Advocate Gupta argued that the Sabarimala temple can in 

no way claim the status of “religious denomination” i.e. having attributes such as 

having its own property, a distinct set of practices and beliefs, etc. Reference was 

given to the case of Venkataraman Devaru vs. State of Mysuru.620The Supreme Court in 

the was considering the issue that whether Article 26 which deals with religious 

denomination to manage its own affairs can control and subjugate Article 25(2) (b) 

which deals with providing a Hindu public temple to all classes and sections of Hindu. 

The Supreme Court decided in favor of the appellant and held that Article 25(2) (b) 

can overpower Article 26.  Advocate Gupta further contended that the prohibition of 

women was against the essence of Hinduism.  

                                                             
617Ibid.  
618Ibid.  
619Pg. 37 of Justice Chandrachud’s  judgment.  
620Venkataraman Devaru vs. State of Mysuru,AIR 1958 SC 225 
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Contentions were also raised by the appellant that on the basis of custom, Article 13 

has to be tested. By not allowing women inside the temple you are violating Article 

15. As per Article 25 of the Indian Constitution, all people have the right to profess, 

propagate and practice religion subject to public order, morality, and health.621Senior 

Advocate Raju Ramchandran who is appointed as an amicus curiae to the court 

contended that a women’s privacy is being attacked and violated if she is restricted 

from entering the temple and offer worship under Article 25 (2) (b). The violation of 

privacy is done as the pilgrimage was making an involuntary disclosure that a woman 

is menstruating. 

A notable part of this case was the reference given to the Constituent Assembly 

debates with special emphasis on the contribution of Prof. K.T.Shah.The framers of 

the Constitution did not restrict untouchability to caste-based discrimination but also 

to gender-based discrimination. A reference was also made to the case of Sardar Sayed 

Taher Saifuddin Saheb v. State of Bombay 622  where Chief Justice B.P. Sinha compared 

untouchability to the effects of excommunication. 

ARGUMENTS FROM THE RESPONDENT 

Advocate Abhishek Manu Singhvi argued and defended by saying that there are 

temples in the country where even men are not allowed. He further argued that there 

are hundreds of traditions practiced in India. It is no way possible to bring them 

under constitutional morality. There are many mosques which do not allow women to 

enter. The real meaning of Article 25 and 26 was a bonafide belief practiced by 

centuries by a community. It was not about what is right or wrong. He further 

contended that gender was not the original reason. 

                                                             
621The Constitution of India, 1950, available 

at:https://www.india.gov.in/sites/upload_files/npi/files/coi_part_full.pdf 
6221962 AIR 853 
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Senior Advocate K Parasaran argued that the case should not be argued on the basis 

of patriarchy. He contended that the deity has his own legal personality. In Kerala, 

women are educated and had followed these matrilineal practices.He argued that since 

Lord Ayyappa is a celibate deity, restriction of women from entering is justified. He is 

a "Naistika Brahmachari". He later explained the concept of "NaistikaBrahmachari" 

and said that serving a 41- day penance is impossible for women physically.623 

He referred to the case Ewanlangki-E-Rymbai v. Jaintia Hills District624in which Section 3 

of the United Khasi-Jainita Hills Autonomous District (Appointment and Succession 

of Chiefs and Headmen) Act, 1959 was upheld. According to this provision, only 

members of a particular clan can participate in the elections of District Council. This 

provision did not include Christians. It was not considered a violation of Article 14, 

15 and 16 of the Indian Constitution.625 

Senior Counsel K Radhakrishnan doubted the integrity of the petitioners who tried to 

disturb the age-old custom of not allowing menstruating women between the ages of 

10-50 years from entering the temple. He was on behalf of Pandalam Royal Family. 

He contended that the petitioner has a malafide intention in attacking the Hindu 

beliefs and practices. The petitioner attempts to demolish a dimension of religion and 

the glory of the pilgrim.626 Advocate Radhakrishnan also contended that the restriction 

of women from entering the temple between the age of 15-50 has been prevailing 

since the inception of the temple. The Rule 3 (b) of the Kerala Hindu Places of 

Worship (Authorisation of Entry) Rules was a relatively new development. He also 

submitted that constitutional morality cannot be accorded superiority over the 

                                                             
623Page 85 of Justice Chandrachud’s judgment. 
624Ewanlangki-E-Rymbai v. Jaintia Hills District, (2006) 4 SCC 748) 
625Ibid. 
626 Mehal Jain, “[Sabarimala] [Day 6] Lord Ayyappa Is A ‘Legal Person' And Entitled To Maintain The ‘ Perpetual 

Celibate' Status Under The Right To Privacy Under Article 21, Argues Adv. Sai Deepak” , Live Law, July 26, 2018 

available at:https://www.livelaw.in/sabarimala-day-6-lord-ayyappa-is-a-legal-person-and-entitled-to-maintain-the-

perpetual-celibate-status-under-the-right-to-privacy-under-article-21-argues-adv-sai-deepak/ 

https://www.livelaw.in/sabarimala-day-6-lord-ayyappa-is-a-legal-person-and-entitled-to-maintain-the-perpetual-celibate-status-under-the-right-to-privacy-under-article-21-argues-adv-sai-deepak/
https://www.livelaw.in/sabarimala-day-6-lord-ayyappa-is-a-legal-person-and-entitled-to-maintain-the-perpetual-celibate-status-under-the-right-to-privacy-under-article-21-argues-adv-sai-deepak/
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morality of the society and that of a religious institution but is confined to the point 

of secularism.627 Reference was given to the case ofS. Mahendran v. Secretary, Travancore 

Devaswom   Board628where it was held that females of a particular age group are not 

allowed to enter the temple due to their inability to observe “vratham” continuously 

due to physiological reasons. 

The people who worship Lord Ayyappa fall irrespective of their religion qualify as a 

‘denomination’ for the purpose of Article 26.Advocate Biju contended that the court 

may not interfere with a practice which is customary and has been going on for years 

in the family. He talked about the uniqueness of the temple and how worshippers pay 

homage to the mosque of Vavar. The temple has its roots in the "Tantrick". 

JUDGMENT 

On 28th September 2018, the Supreme Court allowed women to enter the Sabarimala 

temple irrespective of their age. The former CJI Dipak Misra delivered the verdict on 

behalf of himself and Justice Khanwilkar. According to their judgment rules of 

patriarchy have to change and patriarchy in religion cannot be allowed to go above the 

right to pray and practice religion. Any rule which is based on biological 

characteristics cannot pass muster of the constitutional test. 629 Women are not lesser 

or inferior to man. The former CJI further said that the devotees of Ayyappa do not 

constitute a separate religious denomination. The Kerala Hindu Places of Public 

Worship (Authorisation of Entry) Rules, 1965, violate the right of Hindu women to 

practice religion. The age restriction cannot be in any sense be considered as an 

essential practice.630 

                                                             
627Page no. 2 of Justice R.F Nariman’s judgment. 
628S. Mahendran v. Secretary, Travancore Devaswom   Board , AIR 1993 Ker 42 
629Page no. 3 of Justice Dipak Misra and Justice Khanwilkar’s judgment.  
630Page no. 2 of Justice Dipak Misra and Justice Khanwilkar’s judgment. 
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Justice Rohinton Nariman gave a separate judgment which concurred with the 

judgment of the former CJI and Justice AM Khanwilkar. He held that customs and 

usages must yield to the fundamental right of women to worship in the temple. He 

further said that the Thantri and the believers of the custom have protection under 

Article 25(1) but the right of a woman believer is also protected under Article 25(1). 

Justice Nariman also held that the argument that such women can pray at other 

Ayyappa temple is no argument to deny them the right to pray at the temple which is 

their fundamental right of women between the age of 10 and 50. The judgment also 

pointed out that Section 3 of the Kerala Hindu Places of Public Worship 

(Authorisation of Entry) Act, 1965 has declared that all sections and classes of Hindus 

have the right to enter every place of public worship of Hindus. It has an overriding 

effect on contrary customs and usages.631 

It was held that the status of a religious denomination cannot be claimed by the 

Sabarimala temple under Article 26 of the Indian Constitution. According to S.P 

Mittal vs. Union of India and Ors 632 there are three things which are necessary to be 

established to claim a particular temple belongs to a religious denomination. 1. The 

temple must consist of people who have a common faith. 2. They have a common 

organization and 3. They are designated by a distinct name. It was held that there was 

no proper answer whether the Thanthris and the worshippers alike are designated by a 

distinct name.  

The judges referred to the case of Durgah Committee, Ajmer vs. Syed Hussain Ali633it was 

held that Ajmer Durgaj cannot constitute as a religious denomination as all persons of 

all religious faith visit the Ajmer Durgah. Justice Nariman also rejected the objection 

to the maintainability of PIL which was in the initial stages.  The contention that the 

                                                             
631Page no. 71 of Justice R.F Nariman’s judgment.   
632S.P Mittal Vs. Union of India and Ors , 1983 SCR (1) 729 
633Durgah Committee, Ajmer vs. Syed Hussain Ali, 1961 AIR 1402 
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women between the age of 10 and 50 cannot perform the vratham due to 

physiological factor was rejected as it was found necessary to decide the matters on 

merits. The contention that the celibacy of the deity is affected due to the presence of 

women was also rejected. 

Justice Chandrachud also gave a separate and concurring judgment. He held that to 

deny rights religion can’t be used as a cover. It is against human dignity. 634 Justice 

Chandrachud also held that the Narasu Appa Mali vs. State of Bombay635 judgment was 

based on false premises. The primacy of the Constitution is taken away by protecting 

customs and usages like the prohibition of women in the Sabarimala temple. Justice 

Chandrachud referring to the “Ghost of Narasu” an article written by Senior 

Advocate Indira Jaisingh held that a significant impact is put on the civil status of 

individuals by personal laws, customs, and usages.  636 He held that they cannot be 

given constitutional immunity because of some mere associational features. 637 

Justice Chandrachud held that the respondents failed to show whether the prohibition 

of women was either an obligatory part or has been practiced for years.  He held that 

the available evidence shows the celibate nature of Lord Ayappa but does not show 

the exclusion of women is a part of the essential religious practice. Justice 

Chandrachud further held that the respondents’ submission that celibacy is the most 

important requirement for all followers and that woman who are between the age of 

ten and fifty are prohibited from entering the temple is an assumption which cannot 

in any sense stand constitutional scrutiny. This cannot stand as a constitutionally 

sustainable argument.638He further contended that prohibition of women is due to 

                                                             
634Page no. 162 of JusticeChandrachud’s judgment.  
635Narasu Appa Mali vs. State of Bombay, AIR 1952 Bom 84 
636Page no. 141 of Justice Chandrachud’sjudgment.  
637Ibid. 
638Page no. 76 of Justice Chandrachud’s judgment.  
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non-religious issues and is a grim shadow of discrimination which has been going on 

for centuries. 639 

With regard to the question whether what is the ambit of untouchability Justice 

Chandrachud referred to the Constituent Assembly Debates. He observed that in the 

Constituent Assembly Debates there was no precise scope and ambit of 

“untouchability”. The answer lies when you place the moment of constitutional 

framing within broader history. The struggle for social emancipation and justice which 

was the defining symbol of the age along with the movement for getting political 

freedom but with a radical transformation of the society as well.  Justice Chandrachud 

also said that incorporating Article 17 into the Constitution is symbolic of the valuing 

the centuries’ old struggle of social reformers and revolutionaries. It is an attempt to 

pay reparations to those people who have been subjugated by society. He held that 

discrimination based on menstruation comes in the ambit of Article 17. The caste 

system represents a hierarchical order of pollution and purity which is further 

enforced by caste compulsion. He held that pollution and purity constitute the core of 

caste. 640 

Justice Indu Malhotra was the only judge of the 5 judge bench to give a dissenting 

judgment. She held that deep religious connotation issues shouldn’t be tinkered with 

to maintain a secular atmosphere in the country. It is not for the courts to decide 

which religious practices should be struck down except if it’s a practice like Sati.641 She 

said that in the matters of religion the notion of rationality cannot be invoked.642She 

held that the right to equality cannot override Article 25 of the Indian Constitution 643 

According to Justice Malhotra, in a country which is full of diverse beliefs, faiths, and 

                                                             
639Page no. 103 of Justice Chandrachud’s judgment. 
640Page no. 104 of Justice Chandrachud’s judgment. 
641Page no. 29 of Justice Indu Malhotra’sjudgment.  
642Page no. 45 of Justice Indu Malhotra’s judgment.  
643Page no. 74 of Justice Indu Malhotra’s judgment. 
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traditions the secular fabric of the country will be harmed if the court entertains PILs 

challenging religious practices. 644 Justice Malhotra further held that there are 1000 

temples of Lord Ayyappa where he has manifested in other forms. Lord Ayyappa has 

allowed women to visit temples where he has not manifested himself as a celibate god. 

Thus the right to gender equality by this reason is protected.645 

Justice Malhotra further observed that a code of ethics can be laid down by religion. It 

can also prescribe ceremonies, rituals, etc. which is an integral part of religion and 

hence protected as religious belief. The practice of not allowing women to enter the 

temple has been followed for years thus becomes an “essential religious practice”She 

further said that the analogy of untouchables is "misconceived". She said that the 

untouchability practice in the Hindu community was against Harijans or people from 

depressed classes and not women.646 

CONCLUSION AND AUTHOR’S OPINION  

Justice Malhotra has laid out a dangerous precedent by stating that courts should not 

interfere into the rationality of religious practices. Although the author appreciates the 

fact that her dissent shows that she was gender-neutral however such a precedent will 

only worsen the condition of women. One should not forget that without judicial 

activism, the rigid societal structures would have still clawed on to the unbending 

orthodoxy. On 5th October 2018, a review petition was filed against the Supreme 

Courts orders. It was stated in the petition that the judgment suffers from many 

serious errors apparent on the face of the judgment and records. It requires to be 

interfered with and is liable to be set aside after hearing the parties.647 The review 

petition subsequently rose to 19 review petitions. National Ayyappa Devotes 
                                                             
644Page no. 27 of Justice Indu Malhotra’s judgment. 
645Page no. 15 of Justice Indu Malhotra’s judgment. 
646Page no. 67 of Justice Indu Malhotra‘s judgment. 
647  Samanwaya Rautray, “Review petition filed in SC on Sabarimala verdict”, Economic Times Oct 9, 2018, 

available at:https://economictimes.indiatimes.com/news/politics-and-nation/review-petition-filed-in-sc-on-

sabarimala-verdict/articleshow/66120629.cms.  

https://economictimes.indiatimes.com/news/politics-and-nation/review-petition-filed-in-sc-on-sabarimala-verdict/articleshow/66120629.cms
https://economictimes.indiatimes.com/news/politics-and-nation/review-petition-filed-in-sc-on-sabarimala-verdict/articleshow/66120629.cms
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Organisation sought review on the grounds that the ruling was unconstitutional and 

was void. It was held that it was in violation of the principles of natural justice. They 

also contended that the judgment was in violation of express constitutional provisions 

guaranteeing Ayyappa devotees liberty of thought, expression, faith and worship 

under Section 25 of the Constitution.648 The petition also contended that the notion of 

judgment under review was revolutionary. They contended that the judgment is 

absolutely untenable and irrational if not perverse.649  

The NSS also filed a review petition contending that the practice is not discriminatory. 

The 40-year delay to worship cannot be considered exclusionary and it is an error of 

law on the face of the judgment.  They contended that if the judgment is applied then 

various religious practices will be declared void. 650  Protestors also are not letting 

women enter the temple. The Supreme Court on 23rd October 2018 decided to hear 

the review petitions on 13th November 2018. This truly is a battle between religion 

and gender rights.651 

The debate between constitutional morality and social morality is one which has been 

going on for decades. Some thinkers think that every member of this country should 

adhere to the constitutional principles of this country whereas some think that in the 

matter of constitutional governance certain degree of tradition, customs must be 

followed.  

Now it can’t be ignored that the more court goes in depth in interpreting and 

understanding the contextual material of the Constitution the greater is the possibility 

that the judgment will reflect a dynamic and living Constitution which is able to 
                                                             
648 Priyanka Mittal, “Supreme Court to decide on the listing of Sabarimala review petitions today”, Live Mint, Oct 

23, 2018, available at:https://www.livemint.com/Politics/crYwTEvNxtTBDxOJquojGN/Sabarimala-review-
petitions-Supreme-Court-to-decide-on-list.html. 
649 Supreme Court to hear Sabarimala verdict review pleas on November 13, India Today, Oct 23, 2018 available 

at:https://www.indiatoday.in/india/story/will-supreme-court-review-sabarimala-verdict-hearing-on-petitions-today-

1373337-2018-10-23.  
650Ibid. 
651Ibid. 

https://www.livemint.com/Politics/crYwTEvNxtTBDxOJquojGN/Sabarimala-review-petitions-Supreme-Court-to-decide-on-list.html
https://www.livemint.com/Politics/crYwTEvNxtTBDxOJquojGN/Sabarimala-review-petitions-Supreme-Court-to-decide-on-list.html
https://www.indiatoday.in/india/story/will-supreme-court-review-sabarimala-verdict-hearing-on-petitions-today-1373337-2018-10-23
https://www.indiatoday.in/india/story/will-supreme-court-review-sabarimala-verdict-hearing-on-petitions-today-1373337-2018-10-23
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provide transformative and creative solutions to the problems that need to be 

addressed. It can’t also be ignored that in parliamentary democracy, the obligations of 

constitutional morality are binding on the opposition as well as the ruling party. 

However political parties support constitutional morality only when it benefits them. 

This has brought upon a perception that our political system today has become 

amoral. According to the author, constitutional morality should triumph over societal 

morality. In the case of Navtej Singh Johar vs. Union of India 652constitutional 

morality was given more prominence to social morality. A liberal and democratic 

morality that ensures equality before law and freedom of expression should triumph 

over societal morality. If we undermine constitutional morality in favor of societal 

morality, it will lead to majoritarianism. 

There is one thing that keeps the country together and that is constitutional morality. 

The Constitution guarantees us the right to freedom of religion, freedom of 

conscience and the right to profess, practice and propagate religion. But nowhere the 

Constitution tells us how to practice religion and whether to practice religion or not? 

Who is to define true devotion? The idea of true devotion or spirituality of one should 

not be imposed on others. Anyone can hold any viewpoint as long as he/she does not 

force it on others. Constitutional morality should shape social morality. The 

Constitution was made to serve the demands of modern society. Patriotism in its 

truest form can only be availed if constitutional morality is followed. The idea of 

tolerance and acceptance needs to be cultivated. The Constitution is the supreme 

law of the land. It is like Caesar’s wife. It cannot be touched. The Constitution 

always prevails. 

In the end the author supports the decision. However few women did try to get 

access and some were successful. On Jan 2, 2019 Bindu Ammini and Kanaka Durga 

                                                             
652Navtej Singh Johar vs. Union of India, (2018) 1 SCC 791.  
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did get access to the temple. Few days later a Sri-Lankan woman named Sasikalaalso 

entered the temple. The point is that all these women had gotten access secretly and 

undercover. The ironic part is that afterwards a purification ceremony was held. This 

is absolutely deplorable and is in my opinion a sin. Women are allowed access on 

paper but not in reality which defeats the whole purpose of the verdict. There is a 

need for strict government intervention and I condemn politicizing this problem. If 

religion discriminates anyone on any basis then that discriminating provision should 

be scrapped off. This is the basic fabric of secularism. The argument that courts 

cannot interfere is baseless. We have seen in many instances that court has come to 

help the general public from exploitative and unreasonable norms of religion. Also the 

temple is a public place run by public money. It is not fair a large portion of the public 

is denied access.   
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INTRODUCTION 

The problem of child labour is a universal phenomenon, being inextricably associated 

with socio economic plight of the people. Child labour refers to the exploitation of 

the labour of children who are either too young to work, or are of working age but 

work under conditions that subject them to risk. It is an unfortunate reality that 

children worldwide are often forced to undertake work that is physically, 

psychologically and morally damaging to them. The increase of poverty, family 

disintegration, migration and population displacement, erosion of social safety nets, 

deterioration in health and education services and increases in delinquency and drug 

use among young people are behind the grim incidence of children employment. The 

ILO have released a companion estimate of child labour, which confirms that about 

152 million children, aged between 5 and 17, were subject to child labour in 2016.653In 

India the total number of working children in the age group of 5-14 years was 

1266637 but it increased up to 4353247 in the year 2011.654 

Child labour is a form of child exploitation and it is worldwide phenomenon. The 

consideration of age for being child labour is different in different nations and nature 

of works. Legislations across the world prohibit child labour in one form or other. 

                                                             
653  40 million in modern slavery and 152 million in child labour around the world, 19 September 2017, available at 

http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_574717/lang--en/index.htm. 
654  As per census 2001 and 2011,available at  http://www.labour.gov.in/sites/default/files/Census-2001&2011.pdf. 
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Various policies have been enacted at international level to combat the problem of 

child labour and for the protection of rights of children. To take immediate and 

effective measures to eradicate forced labour, end modern slavery and human 

trafficking and secure the prohibition and elimination of the worst forms of child 

labour, including recruitment and use of child soldiers, and by 2025 end child labour 

in all its forms is one of United Nation’s SDGs.655 

Table 1: International Provisions 

S. No International Instruments Relevant Provision 

1. Geneva Declaration of rights of child, 1924656 - 

2. United Nation Universal Declaration of 

Human Rights,1948 

Article 25(2)657 

3. Declaration of Rights of child, 1959 Principle 9658 

4. International Convention on Rights of 

Child,1989 

Article 31,32659 

5. ILO Declaration on Fundamental Principles 

and right at work, 1998 

Principle 2(c)660 

 

                                                             
655  Goal 8.7. 
656  The Declaration provides for the right of the child to earn a livelihood, and protection against every form of 

exploitation. 
657  The Declaration provides for the special care and assistance to Motherhood and childhood. All children whether 

born in or out of wedlock, shall enjoy the same social protection. 
658  Principle 9 of Declaration provides that the child shall be protected against all forms of neglect, cruelty and 

exploitation. He shall not be the subject of traffic, in any form. The child shall not be admitted to employment 

before an appropriate minimum age; he shall in no case be caused or permitted to engage in any occupation or 

employment which would prejudice his health or education, or interfere with his physical, mental or moral 

development.  
659  Article 31 of the convention provides that the States Parties recognize the right of the child to rest and leisure, to 

engage in play and recreational activities appropriate to the age of the child and to participate freely in cultural 

life and the arts. Article 31(2) provides that the Parties shall respect and promote the right of the child to 

participate fully in cultural and artistic life and shall encourage the provision of appropriate and equal 

opportunities for cultural, artistic, recreational and leisure activity. Article 32 provides that Parties recognize the 

right of the child to be protected from economic exploitation and from performing any work that is likely to be 

hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, 

spiritual, moral or social development. Article 32(2) provides that Parties shall take legislative, administrative, 
social and educational measures to ensure the implementation of the present article. To this end, and having 

regard to the relevant provisions of other international instruments, States Parties shall in particular: (a) Provide 

for a minimum age or minimum ages for admission to employment; (b) Provide for appropriate regulation of 

the hours and conditions of employment; 10 (c) Provide for appropriate penalties or other sanctions to ensure 

the effective enforcement of the present article. 
660  Principle 2(c) provides for the effective abolition of Child Labour.  
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Though India is signatory of various international Conventions and Agreements, there 

is growing number of child labour in India. They work under very hazardous 

conditions. In India, child labour is not a new phenomenon. It has been in existence 

since time immemorial in one form or the other and has been changing from time to 

time.  

Various provisions are given under Indian Constitution for the protection of the 

rights of child in the form of fundamental rights which gives the power to the state to 

make any special provisions for women and children 661 . There is a prohibition of 

employment of child below the age of 14 years in any factory or mine or in any other 

hazardous employment. 662  Recognizing magnitude of child labour, Government of 

India enacted a separate legislation in form of Child Labour (Prohibition and 

Regulation) Act, 1986 to prohibit employment of children in certain specified 

hazardous occupations663and regulate the conditions of work of children in certain 

occupations and processes 664  and put greater emphasis on health and safety 

standards. 665  India has adopted these provisions from the of the Minimum Age 

Convention 1973 - Article 8(2). Apart from this , some provisions are also given 

under the Factories Act, 1948 for the regulation of conditions of work of children in 

certain occupations and processes666. Inspite of various provisions under the original 

law of 1986 , various loopholes were present such as the position of adolescent, 

condition of work of children etc,. In order to deal with such difficulties , the Act was 

amended and now known as Child And Adolescent Labour (Prohibition and 

Regulation) Act, 1986. 

                                                             
661  The Constitution of India,1950, Article 15(3). 
662   The Constitution of India,1950, Article 24. 
663  All occupations related to rail and road transport, bidi (cigarette) making, carpet weaving, cloth printing,dyeing 

and weaving, the manufacture of shellac matches, cement, soap, explosives and fireworks, micacutting and 

splitting, tanning, building and construction, factories, plantations and merchant shipping come under the 

banner of hazardous occupations. 
664  Child Labour (Prohibition and Regulation) Act, 1986, Section 3 
665  Id , Section 13. 
666  Factories Act, 1948, Section 67-77. 
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Table 2 - Working children in the age group of 5-14 years in India667 

Child labour 

in India 

1981 1991 2001 2011 

Total  13640870 112853491 12666377  4353247 

 

Table 2 shows number of child labour in India over the decades.  

Table 3- Provisions relating to Child and Adolescent Employment under 

different Statutes 

 Statute Relevant Sections 

1. The Factories Act, 1948 Section67,71(1)(a),71(1)(b),71(2),71(4) 

2. Minimum Wages Act, 1948 Section 3 

3. Plantation Labour Act, 1951 Section 26 

4. The Mines Act, 1952 Section 40,45,68,73 

5. The Merchant Shipping Act, 

1958 

Section 109 

6. The Motor Transport Workers 

Act, 1961 

Section 21 

7. The Beedi and Cigar Workers 

(Conditions of Employment) 

Act, 1966 

Section 24 

 

 

 

 
                                                             
667  Census of India 1981,1991, 2001, 2011 – available at  http://www.labour.gov.in/sites/default/files/Census-

2001&2011.pdf http://www.labour.gov.in/sites/default/files/Census1971to2001.pdf 

http://www.labour.gov.in/sites/default/files/Census-2001&2011.pdf
http://www.labour.gov.in/sites/default/files/Census-2001&2011.pdf
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SALIENT FEATURES OF THE AMENDMENT ACT, 2016 

The amendment to original Child Labour law in 2016 introduced the following 

provisions- 

 Prohibition of employment below the age of 14 years– The Act puts the 

ban on employment of children below 14 years668 but allow them to work in 

home, family enterprises, outside of school hours and during holidays, and in 

audio –visual entertainment industry and sports only if it does not affect their 

education.669 

 Regulation of employment of Adolescent – The Act adds a new category of 

‘adolescents’ between the age group of 14-18 years.670 There is a prohibition of 

employment of adolescent in any of the hazardous occupations or processes set 

forth in the schedule. 671 They can be employed in ‘non-hazardous’ 

occupations.672 

 Regulation of hours and period of work of Adolescent-The Act provides 

for the regulation of hours and period of work of Adolescent. The adolescent 

shall not be required or permitted to work in any establishment in excess of 

such number of hours, as may be prescribed for such establishment or class of 

establishments.673 The working period of an adolescent shall not exceed three 

hours and he must provide an interval for rest for at least one hour.674The 

period of work of an adolescent shall be so arranged that including his interval 

for rest, it shall not be spread over more than six hours, including the time 

                                                             
668  The Child and Adolescent Labour (Prohibition and Regulation) Act, 1986, Section 3(1). 
669  Id , Proviso to Section 3(2). 
670  Id ,  Section 2(i). 
671  Id , Section 3A. 
672  Id , Proviso to Section 3A. 
673  Id ,  Section 7(1). 
674  Id , Section 7(2). 
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spent in waiting for work on any day.675 The  adolescent shall not be permitted 

or required to work between 7 p.m. and 8 a.m.676 

 Increase in quantum of punishment- The Act increases the quantum of 

punishment for the employment of child and adolescent to any work in 

contravention of provisions of Section 3 and Section 3A. the Act provides for 

the punishment in form of imprisonment for the term which shall not be less 

than six months but which may extend to two years or with fine which shall 

not be less than twenty thousand rupees but which may extend to fifty 

thousand rupees or with both.677 The parents or guardians of such children shall 

be punished only when they permit such child to work for commercial 

purposes in contravention of the provisions of Section 3 and Section 3A.678The 

Act further exempts the parents or guardians of any child or adolescent in case 

of the first offence. 679 If they commit a like offence subsequently then 

punishable with a fine which may extend to ten thousand rupees.680 Punishment 

for subsequent conviction shall not be less than one year but which may extend 

to 3 years.681 

 Constitution of Child and Adolescent Labour Rehabilitation Fund- The 

Act provides for the constitution of Child and Adolescent Labour 

Rehabilitation Fund by the appropriate Government for two or more districts 

to which fund shall be credited from the amount of the fine realized from the 

employer of the child and adolescent.682 The amount of fifteen thousand shall 

be credited to the fund for each child or adolescent from the amount of fine so 

                                                             
675  Id ,  Section 7(3). 
676  Id , Section 7(4). 
677  Id ,  Section 14 (1), 14(1A). 
678   Id ,  Proviso to Section 14(1),14(1A). 
679  Id ,  Section 14(1B). 
680  Id ,  Section 14(2A). 
681  Id ,  Section 14(2). 
682  Id , Section 14B (1). 
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collected. 683  The Act further provides for the deposit of the amount in the 

banks or invest the amount as per the directions of appropriate Government.684 

The interest of such amount shall be paid to the child or adolescent in whose 

favour such amount is credited.685 

 Rehabilitation of rescued child or adolescent- The Act provides for the 

rescue and rehabilitation of the child or adolescent who is employed in 

contravention of the provisions of this Act.686 

 Power of District Magistrate-The District magistrate has given the power to 

compound any offence committed for the first time under Section 14(3) or any 

offence committed by a parent or a guardian.687 

 Provisions regarding Inspection- The Act provides the Appropriate 

Government to carry out the routine inspection and monitoring of such places 

where the employment of children is prohibited or where hazardous 

occupation and processes are carried out.688 

 

EVALUATION 

The Indian Government deposited with the International Labour Office (ILO) the 

instruments of ratification of the two fundamental ILO Convention concerning the 

elimination of child labour – the Minimum Age Convention,1973 (No. 138) and the 

Worst Forms of Child Labour Convention, 1999 (No. 182) in June 2017.The 

Minimum Age Convention, 1973 provides for the minimum age for the child to 

admission to employment or work and also prescribes various processes to which the 

provisions of the convention will be applicable, number of hours during which and 

                                                             
683  Id , Section 14B(2). 
684   Id , Section 14B(3). 
685   Id ,  Section 14B(4). 
686  Id , Section 14C. 
687  Id , Section 14D. 
688  Id , Section 17B. 
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the conditions in which such employment or work may be undertaken. The Worst 

forms of Child Labour Convention,1999 provides for the design and implement 

programmes of action to eliminate as a priority the worst forms of child labour. Even 

prior to the ratification of the convention by India various provisions of the 

convention has been added in the Child and Adolescent Labour (Prohibition and 

Regulation) Act, 1986. 

MERITS 

 Article 5(3) of the Minimum Age Convention 1973 provides that the provisions 

of the Convention shall not be applicable where the child is working in a 

family. India has also adopted this provision in the Child and Adolescent 

Labour (Prohibition and Regulation) Act, 1986 under Section 3 which provides 

that the child is allowed to help his family and to do an artistic work or work in 

family enterprise, which is other than any hazardous occupations or processes 

after his school hours or during vacations. 

 As per Article 2(3) of The Minimum Age Convention 1973 the minimum age 

of the child for employment shall not be less than the age of completion of 

compulsory schooling. India has also adopted this provision. Under the 

amended Act the minimum age of the child for the employment in family 

enterprises is 14 years which is also the minimum age for the compulsory 

education for the child in India.689 

 Article 7 (2)(b) of the Worst forms of Child Labour Convention,1999 provides 

for the  appropriate direct assistance for the removal of children from the 

worst forms of child labour and for their rehabilitation and social integration. 

India has also adopted this provision under Section 14C of the Child and 

Adolescent Labour (Prohibition and Regulation) Act, 1986 in which there is a 

                                                             
689  The Right of Children to Free and Compulsory Education Act, 2009, Section 3(1) 
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provision of rescue and rehabilitation of the child or adolescent who are 

employed in contravention of the provisions of the Act. 

 Minimum Age Recommendation, 1973 (No. 146) Recommendation 14 provides 

for the special training of inspectors to detect abuses in the employment or 

work of children and young persons and to correct such abuses. India has 

adopted this provision under Rule 2A(e) of The Child Labour (Prohibition and 

Regulation) Amendment Rules,2017.690 

 

DEMERITS  

 The amended Act of 2016 limits the hazardous occupations and processes in three 

parts only. The hazardous processes are now described in brief whereas the ILO 

Minimum Age convention 1973 specifically enlists the various hazardous 

processes691 under Article 5(3). 

 Under the Minimum Age Convention 1973 Article 3(3) provides for the receiving 

of adequate specific instruction or vocational training by the young persons in the 

relevant branch of activity whereas India has not yet implemented this provision 

even after the Amendment in the Act. 

 Article 3 of the Minimum Age Convention 1973 provides child pornography as 

one of the form of Child Labour whereas child Pornography is not covered as a 

form of Child Labour in the amended Act of 2016.  Though it is an offence under 

different laws in India.692 

                                                             
690  It provides for the promotion, inclusion of training and sensitisation material on the provisions of the Act and 

the responsibilities of various stakeholders thereto, in Central Labour Service, police, judicial and civil service 

academies, teachers training and refresher courses and arrange sensitisation programmes for other relevant 

stakeholders including, Panchayat members, doctors and concerned officials of the Government.  
691  Hazardous processes such asmining and quarrying; manufacturing; construction; electricity,gas and water; 

sanitary services; transport, storage and communication; and plantations and other agricultural undertakings 

mainly producing for commercial purposes, but excluding family and small-scale holdings producing for local 

consumption and not regularly employing hired workers. 
692  Indian Penal Code,1860,Section 293; Information Technology Act ,2000, Section 67; Indecent Representation 

of Women (Prohibition) Act, 1986, Section 3,4. 
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 Recommendation 10(2) provides that the list of the types of employment or work 

in question should be re-examined periodically and revised as necessary, 

particularly in the light of advancing scientific and technological knowledge 

whereas India has not implemented this provision under the amended Act of 2016. 

 Article 7 of the Worst form of Child Labour Convention 1999 requires each Member 

to take into account special situation of girls. But India has not incorporated these 

provisions under any of its laws. 

 

CONCLUSION AND SUGGESTIONS 

Child labour is a form of child exploitation and it is worldwide phenomenon. The 

increase of poverty, family disintegration, migration and population displacement, 

erosion of social safety nets, deterioration in health and education services and 

increases in delinquency and drug use among young people are behind the grim 

incidence of children employment. Various efforts have been made by various 

countries and international organizations to combat the problem of child labour and 

for the protection of rights of children. Various International Conventions and 

Declarations by the United Nations and ILO have been signed by many countries 

including India for dealing with the problem Child Labour.  

In India, the effort was made in this regard by the enactment of Child 

Labour (Prohibition and Regulation) Act, 1986. The amended Act , 2016 introduced 

various new provisions in the Act as - addition of word Adolescent, complete 

prohibition of work of child below 14 years of age in any hazardous occupation and 

processes except work by child in family business, establishment of child and 

adolescent labour Rehabilitation Fund, provisions regarding rehabilitation of rescued 

child or adolescent employed in contravention of provisions of the Act. At the same 

time, certain flaws continue to exist even under the amended law of 2016. Allowing 

employment of children in family works are against their welfare. The list of the 
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hazardous occupation and processes is so narrow being difficult to identify which 

kind of occupation and processes are hazardous in which child should not be allowed 

to work. Thus there is need to strengthen the laws and make their implementation 

more effective. There is a need to look the problem of child Labour from a 

multidimensional aspect to understand and address the same in a society where the 

parents 

are programmed to undermine the value of education, poverty persists and century ol

d traditions upheld. Policy responses to child labour need to be integrated into 

broader national development efforts and adapted to local circumstances.  

SUGGESTIONS 

 Exception under Article 6 of the Minimum Age Convention should be 

considered for an amendment. The exemption permit child to work in family 

business in under developed and developing countries is against the welfare of 

the child. 

 There should be the provision of providing vocational training to the 

adolescent while they are engaging in any employment. 

 As provided by the Article 3 of the Minimum Age Convention 1973 Child 

Pornography should be included as a form of Child Labour. 

 There should be the provision for periodical re-examination of list of type of 

employment in the light of advancing scientific and technological knowledge. 

 India should incorporate special provisions for girls, as per Article 7(2)(e) of 

Worst form of Child Labour Convention 1999. 
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JOSEPH SHINE v. UNION OF INDIA: A TRANSFORMATIVE STEP WITH 

CHALLENGES AHEAD 

 

Divyanshi Shrivastava 

Maharashtra National Law University, Nagpur 

INTRODUCTION 

Joseph Shine vs. UOI 693  was a writ petition filed which challenges the constitutional 

validity of section 497 of IPC which makes adultery a criminal offence, and prescribes 

a punishment of imprisonment up to five years and fine. It reads as:  

Adultery-‘‘Whoever has sexual intercourse with a person who is and whom he knows Or has 

reason to believe to be the wife of another man, without the consent or connivance of that man, such 

sexual intercourse not amounting to the offence of rape, is guilty of the offence of adultery, and shall be 

punished with imprisonment of either description for a term which may extend to five years, or with 

fine, or with both. In such case the wife shall not be punishable as an abettor’’. 

The Supreme Court has struck down this 158 year old provision and held that this 

provision is constitutionally invalid. This judgment has undergone various criticisms 

as well as appraisals; bird eye view will not help in understanding the impact of 

judgment. Researcher has tried to critically analyze the judgment keeping in view all 

the latest judgment which has been pronounced by Hon’ble Supreme Court. 

‘‘A woman feels as keenly, thinks as clearly, as a man. She in her sphere does work as useful as man 

does in his. She has as much right to her freedom- To develop her personality to the full as a man. 

When she marries, she does not become the husband‘s servant but his equal partner. If his work is 

more important in life of the community, hers is more important of the family. Neither can do without 

the other. Neither is above the other or under the other. They are equals’’. 

                                                             
693 Joseph Shine v. Union of India (2018) SCC OnLine SC 783. 
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These lines from the judgment by Justice Misra gives clear idea that wife is not servile 

to husband instead she is equal and should be equally respected in matrimonial 

sphere. Our country talks about women empowerment, their freedom but at various 

stages women are invisible to law. And one such provision is Section 198 of Code of 

Criminal Procedure, 1973 which prevents wives from filing complaint against 

adultery. 

PROCEDURAL BACKGROUND 

The question of the constitutional validity of Section 497 of the Indian Penal Code 

and Section 198 of the Criminal Procedure Code has arisen before the Supreme Court 

multiple times. Yusuf Abdul Aziz v State of Bombay 694  was the first case on 

constitutionality of adultery provision.  However hon’ble court held that this 

provision was saved by clause (3) of Article 15 of the Indian Constitution which 

provides for special provisions in the case of women and children. 

Then in another landmark case, Sowmithri Vishnu vs. UOI 695 where it was held that 

Matrimonial home is a sacrosanct home, nurtured by love of husband and wife and whoever tries to 

break this sanctity is punished by law. Moreover law does not want husband and wife to hit each 

other with weapon of criminal offence. And hence this law is even handed justice. 

After that came, V. Revathi v Union of India696 where it was held that this section doesn’t 

discriminate on the ground of sex but still various questions were left unanswered. 

This is because at first blush this legislation appears to women empowering but is 

actually blot on dignity of women, as it considers women as chattel. And Joseph Shine 

vs. UOI knocked the doors of hon’ble court on the issue of unconstitutionality of 

section 497 of IPC. 

                                                             
694 Yusuf Abdul Aziz v State of Bombay (1954) SCR 930. 
695 Sowmithri Vishnu v. Union of India and another, AIR 1985 SC 1618. 
696 V Revathi v Union of India (1988) 2 SCC 72. 
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ARCHAIC LAWS IN PROGRESSIVE SOCIETY: DIRECT 

DISCRIMINATION AGAINST WOMEN 

There were times when women were a chattel, invisible to law and were hidden by the 

shadows of her husband. But gone are the days when women were subjugated and 

servile to men. Today ideologies are changing and it’s well said, ‘‘in a changing society law 

must march in tune with the changed ideas and ideologies’’. Hence empowering judgments like 

triple talaq judgment have proved that Women will not suffer on whims and fancies 

of the husband. 

In this provision that is section 497 of IPC, women were treated like a chattel. This 

section was a denial of substantive equality in that it reinforces the notion that women 

are unequal participants in a marriage; incapable of freely consenting to a sexual act in 

a legal order which regards them as the sexual property of their spouse. Moreover 

they did not have right to file a complaint against the husband and consent of the 

husband was given more importance than her respect and status. These grounds 

actually make this provision as an archaic law. 

 Check on Constitutional Validity of Archaic Provision  

The beauty of our Indian Constitution is that it ensures equal rights to all and aims to 

protect downtrodden, marginalized as well as minorities. Such a compassionate 

document nurtured with judicial sensitivity has developed golden triangle of 

fundamental rights. These rights need to be protected but when a woman is treated 

unequally by the law and when her status is subordinate to the partner, when she has 

no legal representation then such law violates Article 14 and 21 of the Indian 

Constitution. 

Individual dignity has a sanctified realm in a civilized society. The civility of a 

civilization earns warmth and respect when it respects more the individuality of a 



 
332 

woman. The said concept gets a further accent when a woman is treated with the real 

spirit of equality with a man. Any system treating a woman with indignity, inequity 

and inequality or discrimination invites the wrath of the Constitution. Moreover the 

law which had got approval few decades back does not mean cannot be changed with 

changing times.  A woman cannot be asked to think as a man or as how the society desires. Such 

a thought is abominable, for it slaughters her core identity. And hence on these grounds this 

law got quashed by the hon’ble court in Joseph Shine. 

Dignity of a woman is a part of her nonperishable and immortal self and no one should ever think of 

painting it in clay. There cannot be a compromise or settlement as it would be against her honor which 

matters the most. It is sacrosanct. But cases have shown that women were being 

considered chattel, they did not have freedom on their own sexual agency. This is 

actually a blot on the society, as such a provision by itself challenging her dignity, 

violating her right to life. 

 Moreover in E.P. Royappa v. State of Tamil Nadu697, it has been clearly laid down an 

arbitrary law stands the wrath of Article 14 of Indian Constitution. And this penal 

provision stands arbitrary and hence the Apex Court by quashing this provision has 

given justice to a wife who had been compromising with her indivual dignity from 

ages and suffocating in a marital knot. 

INTRUSION IN PRIVACY OF MATRIMONIAL SPHERE: 

CRIMINALIZATION OF OFFENCE 

This Judgment is also a progressive step in a country where privacy is a fundamental 

right. The KS Puttuswamy698 case has actually laid down privacy as a facet of Article 

21 and has laid immense stress on dignity. Criminalization of adultery and adultery 

provision per se was not just hampering dignity of women but also men’s also. 

                                                             
697 E.P. Royappa v. State of Tamil Nadu (1974) 4 SCC 3. 
698 K.S. Puttaswamy and another v. Union of India and others (2017) 10 SCC 1. 



 
333 

Although marriage is a societal approval but relationship between two is a completely 

private affair and I personally feel that state should not interfere in it especially in a 

country where privacy correlates to dignity. 

Moreover, the offences like domestic violence and bigamy which also are attached 

with a penal provision are actually different. Adultery is extremely a private act of 

matrimonial sphere. Moreover, Adultery was made an offence to create deterrence but 

has actually not protected women instead has degraded the status of marriage and 

women. Adultery should continue to be a matrimonial offence, because infidelity by 

the partner shakes the rock of a building. But law commanding and penalizing the 

culprit is barbaric in present times when there is a  believe that dignity is like a sound 

that is not heard which, has its sound, it is natural and human699.  And on following 

International trends worldwide like South Korea and Guatemala have also strike 

down such provisions on criminalization of adultery as they intrude into privacy of 

marriage. 

DOCTRINE OF PRINCIPLED CRIMINALISATION 

Malhotra J. in the Joseph Shine Judgment observed that for something to be a crime has to 

be a public wrong. She meant that the State must follow the minimalist approach in the 

criminalization of offences. And when we put adultery on this scale, we find that 

adultery does not cause a legally or judicially cognizable harm hence; there is no 

reason for the State to interfere with it. 

Even on point of homosexuality, I feel that we are tending towards a path of 

transformation as decriminalization of Section 377 also fosters the principle that state 

should act as an enabler of rights instead of being an intervener. Hence these 

judgments have contributed to constitutional jurisprudence in shape of doctrine of 

Principled Criminalisation. 
                                                             
699 Common Cause (A Registered Society) v. Union of India and another (2018) 5 SCC 1. 
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The belief that excessive interference of state with marital relationship can destroy the 

institution of marriage holds true when the offences are like adultery and Triple Talaq, 

where there is no harm to bodily integrity of a wife, but offences like marital rape 

need to be criminalized. Marital Rape is a disgraceful offence that has scarred the trust and 

confidence in the institution of marriage. It is a non-consensual act of violent perversion by a husband 

against the wife where she is abused physically and sexually and hence violative of Article 21 of 

Indian Constitution. 

Hence Thinking of adultery from the point of view of criminality would be a 

retrograde step. This Supreme Court has travelled on the path of transformative 

constitutionalism and, therefore, it is ‘absolutely inappropriate to sit in a time machine to a 

different era where the machine moves on the path of regression’ .Hence, to treat adultery as a 

crime would be unwarranted in law.  

And to bolster this argument I would like to refer Section 377 judgment 700 which 

paved way for doctrine of progressive realization of rights. Also triple talaq judgment 

which held that Constitutional democracy of India cannot conceive of a legislation 

which is arbitrary and upheld that ‘‘statutory provision belonging to the hoary past which 

demeans or degrades the status of a woman obviously falls foul of modern constitutional doctrine701’’. 

The Sabrimala verdict which held that Notions of “purity and pollution”, which 

stigmatize individuals, have no place in a constitutional Order702 and allowed entry to 

women in temple is another epitome that portrays that constitutional democracy is to 

transform the society progressively and inclusively.  

But as seen the legislative attempt to criminalize triple talaq has more demerits than 

merits. It actually has victimized women and has failed to meet the main purpose that 

is empowerment women against pernicious practices like triple talaq. Similarly after 

                                                             
700 Navtej Singh Johar v. Union of India,WP (Crl.) No. 76/2016. 
701 Shayara Bano v. Union of India (2017) 9 SCC 1. 
702 Indian Young Lawyers Assn. v. State of Kerala (2018) SCC OnLine SC 1690.  
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this adultery judgment there are various challenges and obstacles which can hinder the 

aim. This is because after decriminalization of homosexuality as well as adultery, 

homosexual relations in matrimonial home under the nose of wives can actually 

destroy the peace of the marriage. But as always Parliament has aimed at ensuring 

welfare of women by effective legislation, now rest this pivotal responsibility on this 

pillar of democracy.  After all “The legislature is the best judge of what is good for the people by 

whose suffrage it has come into existence.” 

Impact of this Decision: Challenges Ahead 

This judgment is considered to be a progressive step taken by our Indian Judiciary. 

This step is a step towards transformation. However, still Indian society is not 

prepared for this progression, on a bird eye view everything seems emancipating and 

transformative but reality cannot be ignored.  

Rights of Children born out adulterous relations 

Family is a private sphere, which is not just confined to husband and wife, it also 

comprises of children who need to be nurtured by love of both mother as well father. 

This progressive judgment will invite huge number of live-in-relationships under the 

nose of spouse. Live-in- relations have been recognized by Supreme Court in recent 

judgment, Nand Kumar vs. State of Kerala703 but when it comes to rights of children 

out of such marriage or maintenance of spouse the law is very silent on all that. 

Impact of Adultery on children and their future 

Previous to Joseph Shine judgment, adultery was a criminal offence but now it is not 

and hence no more a deterrence to extra-marital affairs. This affair of a husband or 

wife not just destroys the peace of home but also questions the bringing up of a child. 

A child who comes to know of such affairs of his parents is ostracized from society; 

                                                             
703 Nandakumar v. State of Kerala (2018) SCC OnLine SC 492. 
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his entire life turns into a big question. A child who is victim of his parents’ divorce is 

bereaved of love and affection, which is but natural to deviate and leads to increase in 

juvenile delinquency. 

This above Para, discussed the plight of a child who is out of a legitimate relation, we 

can’t ignore miseries of child out of live-in or not from valid marriage, who is labeled 

as illegitimate. Adulterous relations make such innocent to struggle in society, who 

doesn’t have a legitimate father name, neither any share in family and further to 

extend no right even in family coparcenary. He or she has to bear the brunt of the 

illegitimate relations of their parents. 

 In a transformative judgment, Revansidappa vs. Mallikarjun704 Supreme Court held 

and recognized rights of illegitimate child: A child needs facilities to develop in a 

healthy manner and in conditions of freedom and dignity and that childhood and youth are protected 

against exploitation and against moral and material abandonment. But still there is no 

substantive law on rights of such children, which actually has become need of hour 

especially after adultery verdict and recognition to live in. This demands change in 

personal laws of various religion especially Hindu religion where section 16 of Hindu 

Marriage Act, 1955 and Hindu Succession Act completely ignore rights of such 

children. 

 Need for recognition of Rights of Paramount which now denied under law 

If we are talking about children, we cannot ignore the rights of their mother. Women 

under section 125 of Crpc and in personal laws even have been given rights like 

maintenance but women in such relations are labeled by society as women of easy 

virtue, they are slut shamed and completely ignored. In leading cases like Vidhyadhari 

vs. Sukharna Bai705 a woman who lived with the man for his entire life was not given 

                                                             
704 Revanasiddappa v. Mallikarjun (2011) 11 SCC 1. 
705 Vidhyadhari vs. Sukharna Bai and Ors 2008 (1) UJSC 0224, Rameshwari Devi vs. State of Bihar 2000 (1) P.L.J.R 493. 
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right. So Indian Judiciary if has adopted the path of transformative constitutionalism, 

it has to pave way for all these issues as well, because a peaceful home is not which 

has food to eat but where every member is happy and recognized. Hence rights of 

such women should even be recognized, who either by choice or circumstance was 

with a man who was already of someone else’s. This is because already after 

decriminalization of adultery, we have failed protect a marriage, so why reduce a 

paramount to indignity and economic degradation. 

Preparedness for homosexual infidelity in Marital Relations 

Another Issue for which Indian Judiciary has to prepare is homosexual relations 

combined with adultery, especially after decriminalization of section 377 of IPC. A 

wife who finds her husband in relation with another man, will not just be traumatized 

but also has to prepare herself for divorce, especially when most of the religion 

defame divorce and consider it as a disgrace. If article 21 gives personal liberty to 

choice of sexual orientation, it needs to prepare society also for that liberty. This is 

because even today our personal laws govern us and hegimonise our various actions. 

CONCLUSION 

A matrimonial home has to prepare for such drastic changes which our Indian 

Judiciary has paved for us. Though they are drastic but not devastating, they just need 

preparedness from society as definition of morality, values, relations are changing 

parallel with personal liberty. 

Joseph Shine is progressive judgment by Indian Judiciary. This judgment has restored 

the dignity of a woman previously denied by an archaic law. However marriage is not 

a knot of two indivuals, it is a beginning of many relations. Undoubtedly, this 

judgment has improved the position pre-existing in a matrimonial home. But 

decriminalization, will also lead to lose deterrence and abuse of pious knots of 
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marriage. Simply to put, children, associated to this relation will have detrimental 

effect and subsequent children born outside nuptial knots also have to face wrath of 

dogmatic society. But amendments in laws as suggested above can actually help in 

pave a way to liberalized society which Hon’ble Supreme Court has imagined. 
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Legal Personality to Animals: Karnail Singh and Others v. State of 

Haryana 

(CRR-533-2013 decided on May 31, 2019) 

(Punjab and Haryana High Court) 

Bench: Hon'ble Mr. Justice Rajiv Sharma 

 

Yogi Chaudhary 

Law College Dehradun, Uttaranchal University, Uttarakhand 

PROCEDURAL BACKGROUND 

The present case is the result of the revision petition which is instituted against the 

judgment dated Feb. 1, 2013 rendered by Additional Sessions Judge, Karnal, in 

Criminal Appeal No.101 of 2011 whereby the conviction imposed upon the 

petitioners by the learned Judicial Magistrate 1st Class, Karnal, in Criminal Case 

No.175/10 of March 23, 2005 was maintained but the sentence was reduced from 

two years to six months.  

FACTS OF THE CASE: 

The case of the prosecution, in a nutshell, is that on Sept. 5, 2004 at about 11.00 P.M., 

when ASI Azad Singh and other police officials were on patrolling duty near village 

Nagla Megha Chowk on Meerut Road, a secret information was received to the effect 

that cows were exported to the State of Uttar Pradesh in trucks bearing registration 

No.HR37/1014 and HR- 46/3285. The drivers as well as conductors of both the 

trucks and the exporters were taking dinner in a road side Dhaba near Meerut Chowk. 

Police picket was laid near Yamuna Bridge before Haryana-Uttar Pradesh boundary. 

After some time both the trucks were stopped while crossing the picket. Fourteen 

cows were recovered from truck No.HR46/3285 and fifteen cows were recovered 
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from truck No.HR-37/1014. The drivers as well as conductors were apprehended. 

The documents of trucks as well as cows were seized. Cows were got medico legally 

examined and were sent to the nearest Gaushala. Site plan was prepared. Challan was 

put up after completing all the codal formalities.  

The prosecution examined three witnesses in support of its case. Statements of 

accused were recorded under Section 313 Cr.P.C. They denied the case of 

prosecution. The petitioners were convicted and sentenced by the learned trial Court 

to undergo imprisonment for a period of two years and to pay a fine of Fifteen 

Hundred rupees each for the offence under Section 4-b/8 of the Punjab Prohibition 

of Cow Slaughter Act and in default of payment of fine, to further undergo 

imprisonment for a period of fifteen days.  

The petitioners filed an appeal. It was dismissed by the learned appellate Court but the 

sentence was reduced from two years to six months. 

MAJOR ISSUES BEFORE THE COURT 

 Prevention of cruelty against animals. 

 Can the status of legal personality be bestowed upon animals? 

 If yes, what should be the extent of rights that can be granted to animals for 

their protection against cruelty? 

JUDGMENT: 

The court cited the Punjab Prohibition of Cow Slaughter Act, 1955 which is also 

applicable to the State of Haryana. It prohibits the slaughter of cow and its progeny in 

Haryana under section 3. 

The petitioners failed to comply with section 4B/8 of the Act which requires a person 

who desiring to export cows to apply for a permit to government officer stating the 
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reasons and other particulars. They were also required to file a declaration that the 

cows for which the permit for export is required shall not be slaughtered. 

Due to which they were prosecuted under section 8(1) of the Act for a term of two 

years and a fine of fifteen hundred rupees each. 

Now the major concern of the court was to prevent the cruelty against whole animal 

kingdom. And the court diverted towards the issue that whether legal personality 

should be given to animals or not. The learned Judge has taken the view of various 

philosophers who have talked about providing legal personality status to animals.  

The learned justice cited ‘Yogendra Nath Naskar v. Commission of Income-Tax, 

Calcutta’ 706where it has been held that a Hindu idol is a juristic entity capable of 

holding property and of being taxed through its Shebaits who are entrusted with the 

possession and management of its property. The same was held in Ram Jankijee Deities 

& others v. State of Bihar & others707. 

The learned justice stated that the concept ‘Juristic Person’ arose out of necessities in 

the human development which has been held in the case of Shiromani Gurudwara 

Prabandhak Committee, Amritsarv. Shri Som Nath Dassb & others 708 . The judges went 

further to hold thatthat for a better socio-political scientific development evolution of 

a fictional personality to be a juristic person became inevitable. This may be any 

entity, living inanimate, objects or thing.  

He cited that in the case of Animal Welfare Board of India vs. A. Nagaraja& other 709, 

where the welfare of animals is emphasized. There are internationally recognized five 

freedoms of animals. Article 21 of the Constitution, while safeguarding the rights of 

humans, protects life and the word “life” has been given an expanded definition and 

                                                             
7061969(1) SCC 555  
707 1999(5) SCC 50 
708 AIR 2000 SC 1421 
709 2014 (7) SCC 547, 
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any disturbance from the basic environment which includes all forms of life, including 

animal life, which are necessary for human life, within the meaning of Article 21 of 

the Constitution. The judgment also cites Isha Upanishads, where equality among the 

living beings is professed.  

The court has accepted and applied the ecocentric principles in T.N. Godavarman 

Thirumulpad v. Union of India710and in Centre for Environmental Law, World Wide Fund-India 

v. Union of India711 where stand of German Constitution was taken which obliges the 

state to respect “animal dignity”. Similarly the Animals Welfare Act of 2006 (UK) also 

confers considerable protection to the animals from pain and suffering. In the above 

judgment the deletion of Article 19(1) (f) from the Indian Constitution, as being a 

fundamental right was highlighted. Right to hold on to a property which includes 

animals also, is now only a legal right not a fundamental right. We have also to see the 

rights of animals in that perspective as well. 

Justice Sharma cited that Immanuel Kant has emphasised that living creatures other 

than human beings must be granted rights for protecting their interests or their 

welfare because without rights there is no meaning to personhood and the only way to 

afford any effective protection for their welfare is through human laws. 

Justice supported Mr. David R. Boyd’s approach, who has dealt with various issues of 

understanding animal minds including emotions, intelligence, language, memory, 

culture, co-operation, foresight, self-awareness, altruism and has also tried to prove 

it.712 

The learned Judge has also emphasized that the granting of rights to animals is similar 

to any other juristic persons which the human law recognises. Animals are mute, thus 

                                                             
710AIR 2014 SC 3614 
711(2013) 8 SCC 234 
712Mr. David R. Boyd, The Rights of Nature: A Legal Revolution That Could Save the World, (1st ed. 2017), 
https://books.google.co.in/books?isbn=1770909664 , last seen on : 19-06-19 
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it is our duty to prevent cruelty against them. The ecological balance is deteriorating 

due to human acts and thus causing great harm to the animals and the whole 

environment.  

In the book, there is also reference to the book, “The Sinking Ark”, authored by 

Norman Myers he suggested that human activities were causing about two extinctions 

a week on the planet. By the early 1990s he had raised the figure to some six hundred 

per week. A United Nations report of 1995, on the other hand, put the total number 

of known extinctions in the last four hundred years at slightly under five hundred for 

animals and slightly over six hundred and fifty five for plants. 

Justice cited Nanditha Krishna who in her book “Sacred Animals of India”, has 

introduced every animal with the myths and legends that establish its religious status, 

followed by a short note on the ecological or social role of the animal, which made it 

important in people’s lives.713 

Learned lordship states that Jainism preaches “ahimsa”. Jains avoid even honey since 

it involves violence towards bees. According to Lord Mahavira, “To kill any living being 

amounts to killing one’s self. Compassion to others is compassion to one’s own self. Therefore, one 

should avoid violence like poison and thorn.” Mahatma Gandhi has said, “The greatness of a 

nation and its moral progress can be judged by the way its animals are treated.”714 

Justice stated that Jane Nosworthy, has discussed the entire concept of conferring 

with the personhood/personality on the animals. He poses a question as to whether 

legal personality be extended to animals? In the author's view, there is nothing 

inherent in the concept of legal personality which prevents its extension to animals.715 

                                                             
713Nanditha Krishna, Sacred Animals of India, (1st ed. 2014),https://books.google.co.in/books?isbn=8184751826, last seen 
on : 19-06-19 
714https://www.brainyquote.com/quotes/mahatma_gandhi_150700, last seen on : 19-06-19 
715Nosworthy, Jane, The Koko Dilemma: A Challenge to Legal Personality, [The extension of legal personality to animals], Vol. 2, 
Southern Cross University Law Review,1-23 (Nov. 1998) available at: 
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She emphasizes that there is no fixed definition of legal person, it is commonly 

described in terms of an entity possessing certain legal rights and freedoms, and 

bearing certain legal duties and  obligations. In this vein, the CCH Macquarie 

Dictionary of Law defines the legal person as “a body with individual legal powers, 

privileges, rights, duties or liabilities, whether a natural person (a human being) or an 

artificial person (e.g. a corporation or an accounting entity)”  

A learned justice state in the words of Alexander Nekam that Legal personality “is not 

the same as human personality”. Since, according to Nekam, only a human can become an 

administrator, there is always a certain connection between legal persons and human 

beings. The community has to consider the importance of the entity so as to provide 

them legal protection. This decision is based upon the community’s “emotional 

valuation”of the entity’s need for legal protection.716 

Justice stated that the human obligations towards animals are discussed in Corpus Juris 

Secundum, which makes the protection of animals a duty of the state.”717 Locke has 

argued for essentiality of thinking intelligent for being a person. Peter singer argues 

that it is not a precondition of legal personality that every legal entity possess a 

‘complete set’ of legal rights and obligations.  

In a concluding remark Justice has directed the state government to ensure prevention 

of cruelty against animals by properly implementing various animal welfare laws. 

ORDER OF THE COURT:  

“The entire animal kingdom including avian and aquatic are declared as legal entities having a 

distinct persona with corresponding rights, duties and liabilities of a living person. All the citizens 

                                                                                                                                                                                                    
<https://search.informit.com.au/documentSummary;dn=990807842;res=IELAPA> ISSN: 1329-3737, last seen on 
19/06/2019 
716 Alexander Nekam, The Personality Conception of the Legal Entity, Volume 3 of Harvard Studies in the Conflict of Laws 
(1978). 
717 Corpus JurisSecundum, Volume III, page 1087 
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throughout the State of Haryana are hereby declared persons in loco parentis as the human face for 

the welfare/protection of animals.” 

a. Ratio decidendi: 

The court declared entire animal kingdom as legal persons having separate entity with 

corresponding rights. It is the human duty to protect animals against any form of 

cruelty. 

b. Obiter dicta: 

All the animals have honor and dignity. Every species has an inherent right to live and 

is required to be protected by law. It is the fundamental duty of all the citizens under 

Article 51-A of the Constitution of India to have compassion for living creatures.  

It should be the endeavour of the State under Article 48 of the Constitution of India 

to organize agriculture and animal husbandry on modern and scientific lines and take 

steps for preserving and improving the breeds. The State Government is required to 

protect and improve the environment and to safeguard the forests and wild life of the 

country as per Article 48-A of the Constitution of India. 

CRITICAL ANALYSIS: 

The judgment is quite wide in its approach as against confined to a simple criminal 

case against those carrying animals. It shows concern towards whole animal kingdom 

and grants as similar rights as humans with regard to life and dignity. It substantiates 

the definition of persons with international laws which cover within its ambit animals 

also. 

But the challenges are grave. As said by Bernard Rollin, legislative change in favour of 

animal rights requires public opinion can be galvanised on its behalf. For this reason, 
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it seems thatwe must play upon human emotions in order to obtain the community’s 

support for the legislative conferral of legal personality on animals.  

The learned justice has rightly pointed out in the words of Professor Christopher 

Stone who highlights that the paradox is that we may be loathe to extend legal 

personality to animals because we find it difficult to value animals for what they are - 

but we may continue to have difficulty seeing animals’ intrinsic worth and dignity 

“until we can bring ourselves to give (them) ‘rights”. It is only through actual change 

that animals could be granted rights. Apart from public concern the other challenges 

would include deciding the extent of rights which could be granted to animals. 

Comparing to other juristic persons like corporation it is difficult to frame expressed 

principles governing animals given their nature and dependency on human beings for 

the enforcement of such rights. 

Also the religious practices prevailing in India (especially of slaughter in Hindu and 

Muslim religion) make it a bit difficult to frame animal centric laws. People need to 

come up over the conventional thinking and adopt a “live and let live approach”.  But 

considering the modern approach of Justice Sharma towards prevention of cruelty 

against animals is applaud able. It may difficult a task but not impossible. In present 

time where the global warming levels are highland there is a dire need to preserve 

ecological balance, it becomes the need of the hour to protect animal kingdom. 

Philosophers all over the world have emphasized the need of granting legal 

personality to animals as well as rights. The world where we live is meant for all living 

creatures and rights are not the monopoly of human beings. The judgment is also in 

consonance with the effort of the government to protect the endangered species of 

animals. It will also help to keep the food chain intact. The protection of wildlife will 

preserve the diversity of fauna of the country. The tourism industry of which wildlife 

diversity is a crucial part would be protected. 
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Above all, the protected of animal kingdom is essential for the survival of human 

beings who are considered king of food chain and are dependent on other animals for 

their food. The protection of animals is much needed to keep the environment intact 

for the keeping human life worth “what we call it under Article 21-- dignified life”. 
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FACTS 

An order passed by Central Information Commission, dated 6th January, 2009, upheld 

the request for disclosure of information made by respondent pertaining to personal 

assets by judges of Supreme Court. CPIO (Central Public Information Officer), 

Supreme Court of India on 10.11.2007 as per supervision order made under the Right 

to Information Act was nominated for accoutering the resolution’s copy dated 

07.05.97 of the Full Court of the Supreme Court, (“the 1997 resolution”) which 

stipulates for declaration by every judge with respect to all assets. Also the applicant 

scouted for information giving an account of declaration of assets etc, arrayed by 

Chief Justices of States respectively. 

CPIO via order dated 30th November, 2007 furnished this information to the 

applicant that a copy of resolution dated 07.05.97 will be provided consigning 

imperative charges. Also the CPIO stated that information pertaining to second 

aspect sought by applicant is not held by Registry of Supreme Court. 

This case note statuses with various contentions and findings inhering with 

information, fiduciary relation, public authority, 1997 resolution, US Judicial 
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Conference, Judicial Disclosure Act, 2007, privacy etc. and several sections of RTI 

Act like Section 8(1)(j), 6(3), 2(h), 2(e)(i) …..etc. 

HELD 

 Justice s. Ravindra Bhat held that respondent applicant is entitled to receive the asset 

declaration (exclusive of content of declaration) made by the Supreme Court Judges; 

ordered CPIO to release the aforesaid information.  

The justice served is based on several grounds and contentions heard and analyzed 

from both stances. The recapitulation of points is as followed: 

CJI, a Public Authority? 

The issue raised was whether Chief Justice falls within the ambit of public authority. 

Also another point broached up for discussion was whether CPIO, SC of India and 

CJI office’s are different. The RTI Act empowers citizens with the right to access 

information under the control of ‘public authorities’718. The court held that CJI is a 

public authority as in accordance with Section 2(h) CJI is a body of self government, 

thus is answerable to public at large in capacity of a public authority. 

Whether the office of CPIO, of the Supreme Court of India, is different from the office of the CJI; 

and if so, whether the Act covers the office of the CJI; 

The court postulated that CJI and Supreme Court of India is entitle within the title of 

‘public authority’, which is enlisted in the provisions of the act. 

 Whether asset declarations by Supreme Court judges, pursuant to the 1997 Resolution is 

“information”, under the Right to Information Act, 2005;  
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Another question raised was whether asset declaration is in harmony with the 1997 

resolution in consonance with Section 2(f) of Right to Information Act. The 

information pertinent to declaration of assets can’t be tiered as personal information 

as it is accessible and available with the Chief Justice off the record. 

Information as defined in Section 2(f) is exorbitantly wide. The phrase “any material 

in any form” is the climacteric one as it includes any information which is accessible 

by public authority or any information in relation with a private body. In the provision 

the emphasis is more on the information availability and accessibility rather than the 

manner or mode in which the information is attained or reserved and secured by the 

authority. Thus it was held by the court, the definition not expressly repudiates any 

part of information conclusively includes asset declaration as an information under 

Section 2(f).  

If such asset declarations are “information” does the CJI hold them in a “fiduciary” capacity, and are 

they therefore, exempt from disclosure under the Act 

The matter of discussion then further shifted from the information and public 

authority to the point of fiduciary relation i.e. whether the relation between CJI and 

Supreme Court Judges falls within the scope of fiduciary relation. 

The procedure followed by CJI in collecting the information by judges pertaining to 

declaration of assets is an official process which can’t be considered as disclosed on 

basis of trust (fiduciary relation). The Chief Justice of India has no control the judges; 

judges as an entity are considered to be the supporting pillars of legislature and are 

granted rights in the Law of Constitution.  

After hearing pleas from both parties, Ravindra J. set out some bog- standard 

elements pertaining to fiduciary relation which specified that the relation between CJI 
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and Supreme Court Judges is not of personal or based on trust, it is rather more of a 

legal and formal which needs to be duly followed by Chief Justice. 

Whether such information is exempt from disclosure by reason of Section 8(1)(j ) of the Act; 

Section 8(1) (j) clearly states that disclosure will be barred if it contains any personal 

information which doesn’t consist any info in relation with public interest. If the 

applicant succeeds in establishing the public interest, the third party (individual 

concerned with the information to be disclosed) needs to be notified about disclosure, 

after cerebrating third party’s views, the information can be disclosed by the 

concerned authority. 

Another point which gave rise to exemptions made for disclosure of information was 

that of privacy (Article 12, Universal Declaration of Human Rights). If disclosure of 

any information may result in encroachment of privacy, it will be barred from 

disclosure. 

DISCUSSION 

Information 

Declaration of judges to be made individually it has no relation with a judge’s duty. 

State of UP v. Raj Narain,719. Reliance is placed on the following observations in that 

judgment: 

“*In a government of responsibility like ours, where all the agents of the public must 

be responsible for their conduct, there can be put few secrets. The people of this 

country have a right to know every public act, everything that is done in a public way, 

by their functionaries… The right to know, which is derived from the concept of 

freedom of speech, though not absolute, is a factor which should make one way, 
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when secrecy is claimed for transactions which can, at any rate, have no repercussion 

on public security. To cover with veil of secrecy, the common routine business is not 

in the interest of public.”720 

In Union of India v. Association for Democratic Reforms721 and People’s Union for Civil Liberties 

v. Union of India722, where the Court held that the fundamental right of citizens, under 

Article 19 (1) (a) includes the citizens’ right to know the assets and liabilities of 

candidates contesting elections to parliament or to the State Legislatures, thereby 

seeking to hold positions of responsibility in Government. In para 50 of their 

judgment in the Association for Democratic Reforms case, it was held that: 

“Mr. Ashwni Kumar, learned senior counsel appearing on behalf of the intervenor 

submitted that the aforesaid observations are with regard to citizens right to know 

about the affairs of the Government, but this would not mean that citizens have a 

right to know the personal affairs of MPs or MLAs. In our view this submission is 

totally misconceived. There is no question of knowing personal affairs of MP’s or 

MLAs. The limited information is whether the person who is contesting elections is 

involved in any criminal case and if involved, what is the result ? Further, there are 

widespread allegations of corruption against the persons holding post and power. In 

such a situation, question is not of knowing personal affairs but to have openness in 

democracy for attempting to cure cancerous growth of corruption by few rays of 

light. Hence, citizens who elect 

MPs or MLAs are entitled to know that their representative has not misconduct 

himself in collecting wealth after being elected. This information could be easily 

gathered only if prior to election, the assets of such person are disclosed…”723 
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Public authority 

Public authority as defined in Section 2(h) Right to information Act connotes it to be 

an authority, institution or body of self government, established or constituted, by or 

under the Constitution or by any other law, by an order made by the appropriate 

government. The terms authority, body ad institution has not been defined distinctly 

defined in the act. According to Black’s law Dictionary, authority is defined as “In the 

English law relating to public administration, an authority is a body having jurisdiction 

in certain matters of a public nature. In governmental law. Legal power; a right to 

command or to act; the right and power of public officers to require obedience to 

their orders lawfully issued in the scope of their public duties.”724 

 “It was observed in a case that it is by no means easy to give definition of the word 

“institution” that would cover every use of it. Its meaning must always depend upon 

the context in which it is found.”725 

Supreme Court Advocates on Record Association v. Union of India, 726 to perform various 

functions that are distinct from his role as Chief Justice of the Supreme Court. 

Therefore, the impugned order, according to them, is unsustainable.(pg 12) 

Indira Jaising v. Registrar General 727  held that deliberations during the “in house 

procedure” evolved as a result of the resolution of the Chief Justices’ Conference (in 

1999) cannot be the subject matter of disclosure. Reliance is placed on the following 

observations: 

“Therefore, in the hierarchy of the courts, the Supreme Court does not have any 

disciplinary control over the High Court Judges, much less the Chief Justice of India 

                                                             
724 The Law Dictionary Featuring Black’s Law Dictionary Free Online Legal Dictionary 2nd Ed., What is Authority? , 
https://thelawdictionary.org/authority/.  
725 Kamaraju Venkata Krishna Rao Vs. Sub – collector, Ongole AIR 1969 SC 563 1969 SCR (1) 624. 
726 (1993) 4 SCC 441. 
727 2003 (5) SCC 494. 
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has any disciplinary control over any of the Judges. That position in law is very clear. 

Thus, the only source or authority by which the Chief Justice of India can exercise 

this power of inquiry is moral or ethical and not in exercise of powers  under any law. 

Exercise of such power of the Chief Justice of India based on moral authority cannot 

be made the subject-matter of a writ petition to disclose a report made to him.” 

It is no doubt true that in a democratic framework free flow of information to the 

citizens is necessary for proper functioning particularly in matters which form part of 

a public record. The decisions relied upon by the learned counsel of the petitioner do 

not also say that right to information is absolute. There are several areas where such 

information need not be furnished. Even the Freedom of Information Act, 2002, to 

which also reference has been made by the learned counsel of the petitioner, does not 

say in absolute terms that information gathered at any level in any manner for any 

purpose shall be disclosed to the public. Registrar can’t be categorized separately as it 

forms a part of SC. Also Section 6(3) states that any information which is available 

with a public authority of one sector or arena, it will be presumed that it is accessible 

as public authority being a single entity.”728 

K. Veeraswami v. Union of India 729 , where the court, by the majority and concurring 

judgments held that members of the higher judiciary (High Courts and the Supreme 

Court) are covered by the Prevention of Corruption Act, and can be prosecuted, 

provided the CJI is consulted beforehand, and consents to that course. Mr. Justice J.S. 

Verma (who later held the office of Chief Justice of India with distinction) dissented; 

he held that the Prevention of Corruption Act, according to its scheme, as existing, 

does not apply to constitutional functionaries, such as Judges of the High Courts, 

Judges of the Supreme Court, the Comptroller and Auditor General and the Chief 

Election Commissioner. Though not a “vertical” superior (to borrow a phrase from 
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the dissenting opinion in Veeraswami) nevertheless the CJI discharges various other 

functions. The question is whether those are exempted from the Act. It is to be noted 

that Chief Justice has to perform an array of tasks assigned to him under various 

enactments like Constitutional law. Also Chief Justice is involved in various processes 

related with the appointment, transfer of High court and Supreme Court Judges. 

Besides this, he effectuates several administrative functions like legal aid, 

administering as a head for policy formulation bodies, at national level he also 

spearheads judicial education programme. So, the closure can be made by stating that 

the Chief Justice maintains a office or establishment separately.  

Fiduciary relation  

It is necessary to first discern what a fiduciary relationship is, since the term has not 

been defined in the Act. In Bristol & West Building Society v. Mothew 730 the term 

“fiduciary”, was described as under: 

“A fiduciary is someone who has undertaken to act for and on behalf of another in a 

particular matter in circumstances which give rise to a relationship of trust and 

confidence.”731  

Dale & Carrington Invt. (P) Ltd. v. P.K. Prathapan 732 and Needle Industries (India) Ltd v. 

Needle Industries (Newey) India Holding Ltd 733: establish that Directors of a company owe 

fiduciary duties to its shareholders. In P.V. Sankara Kurup v. Leelavathy Nambiar,734 the 

Supreme Court held that an agent and power of attorney holder can be said to owe a 

fiduciary relationship to the principal. 
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 In a recent decision (Mr. Krishna Gopal Kakani v. Bank of Baroda)735  the Supreme Court 

had to decide whether a transaction resulted in a fiduciary relationship. Money was 

sought to be recovered by the plaintiff, from a bank, who had moved the court for 

auction of goods imported, and retained the proceeds,; the trail court overruled the 

objection to maintainability, stating that the bank held the surplus (of the proceeds) in 

a fiduciary capacity. The High Court upset the trial court’s findings, ruling that the 

bank did not act in a fiduciary capacity. “The Supreme Court affirmed the High 

Court’s findings.  

The following kinds of relationships may broadly be categorized as “fiduciary”: 

 Trustee/beneficiary (Section 88, Indian Trusts Act, 1882) 

 Legal guardians / wards (Section 20, Guardians and Wards Act, 1890) 

 Lawyer/client; 

 Executors and administrators / legatees and heirs 

 Board of directors / company 

 Liquidator/company 

 Receivers, trustees in bankruptcy and assignees in insolvency / creditors 

 Doctor/patient 

 Parent/child”736 

The Advanced Law Lexicon, 3rd Edition, 2005, defines fiduciary relationship as “a 

relationship in which one person is under a duty to act for the benefit of the other on 

the matters within the scope of the relationship….Fiduciary relationship usually arise 

in one of the four situations (1) when one person places trust in the faithful integrity 

of another, who is a result gains superiority or influence over the first, (2) when one 

person assumes control and responsibility over another, (3) when one person has a 
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duty to act or give advice to another on matters falling within the scope of the 

relationship, or (4) when there is specific relationship that has traditionally be 

recognized as involving fiduciary duties, as with a lawyer and a client, or a stockbroker 

and a customer”.737 

Privacy 

The right to privacy, characterized by Justice Brandeis in his memorable dissent, in 

Olmstead v. United States,738as ""right to be let alone… the most comprehensive of rights 

and the right most valued by civilised men" is recognized under our Constitution by 

the Supreme Court in four rulings - Kharak Singh v. State of U.P.739; Gobind v. State of 

M.P., 740 R. Rajagopal v. State of T.N., 741 ; and District Registrar  and Collector v. Canara 

Bank.742 These judgments, however did not explore the latent tension between the two 

values of information rights and privacy rights; Rajagopal, which is nearest in point, 

was concerned to an extent with publication of material that was part of court 

records. It has been held by a Constitution Bench of the Supreme Court that an 

individual does not forfeit his fundamental rights, by becoming a public servant, in 

O.K. Ghosh v. E.X. Joseph743. In Kameshwar Prasad v. State of Bihar744, the Supreme Court 

repelled an argument that public servants do not possess fundamental rights, through 

another Constitution Bench, as follows: 

“It was said that a Government servant who was posted to a particular place could 

obviously not exercise the freedom to move throughout the territory of India and 

similarly, his right to reside and settle in any part of India could be said to be violated 

by his being posted to any particular place. Similarly, so long as he was in government 
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service he would not be entitled to practice any profession or trade and it was 

therefore urged that to hold that these freedoms guaranteed under Art. 19 were 

applicable to government servants would render public service or administration 

impossible....The substantiality of judicial system is quite different from what it seems 

to be, whenever a case come up in the court of law, every aspect of it is to be 

inspected and analyzed by the judges, likewise when public raises a question for 

disclosure of information related to public servant’s personal data, it needs to verified 

and checked that the disclosure doesn’t affect the private life of a judge or any other 

public servant. Sustaining this balance is not a child’s play, the curt while taking 

decision has to examine and consider various factors like:  

I. whether the disclosure of the personal information is with the aim of providing 

knowledge of the proper performance of the duties and tasks assigned to the 

public servant in any specific case;  

II. whether the information is deemed to comprise the individual’s private details, 

unrelated to his position in the organization, and, 

III. Whether the disclosure will furnish any information required to establish 

accountability or transparency in the use of public resources. ”745 

The right to privacy serves the purpose of protecting a citizen’s secludedness, but the 

gauge for this right is different is case of private individuals from a public servant. The 

shade of protection provided to a public servant is much lower than of a public 

servant. Therefore every strand needs to be evaluated and examined in order to avoid 

any incongruous consequences.  

 

                                                             
745 Id at 27. Cf. K.Veeraswami v. Union of India 1991 (3) SCC 655, S.P.Gupta v. Union of India 
AIR 1982 SC 149, Advocate on Record Association v. Union of India 
(1993) 4 SCC 441 , The respondents had relied on the Assn. for Democratic Reforms, case, and 
contended that in a democracy, public officials, including members of the higher 
judiciary are under a duty to disclose their assets.  
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CRITICAL APPRAISAL 

First and the foremost mistake done on part of petitioner is that he should have 

informed the applicant that he is not having the authority, thus not in hold of 

information related to declaration of assets and have got to send the application to the 

concerned authority. 

This judgment has violated the basic principle of natural justice i.e. no one can be 

judge in his own cause (“nemo judex causa sua”) as in this matter the Supreme Court 

(party  involved in the case) is a part of this case which forms a point for violation. 

The another point is that of interpretation, i.e. there can be many interpretations 

formed even for a single phrase or sentence, the use of constructive interpretation can 

be applied for concluding various points like that of public authority, information, 

fiduciary relation , privacy. No provision can be confined or be limited to just on one 

interpretation, different interpretations can be extracted out of definition as 

mentioned in the act. 

These interpretations allow an easy and accessible delivery of justice. Say for e.g. The 

provisions mentioned for privacy does not includes any information which is already 

been delivered to an authority like CJI the aforementioned case. Any information 

related to spouse, children of judges will be protected but the provisions of privacy 

but the judge himself residing at a higher podium and status and is answerable to the 

public for every reasonable bone of contention raised.  

Provisions are formed in relation with the protection of public officers but the ambit 

of public officer is narrower, it does not every government working officer, according 

to the position of the officers, the protection is provided, a judge can’t solicit for 

protection provided to IAS, likewise follow for other posts as per law. As per RTI 

Act, right to information means any information which is in control of a public 
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authority and is accessible. In the following case the information was held with CJI, 

also this information doesn’t fall within the ambit of personal information or any 

other exemption clause as enlisted in Section 8. 

The appellant simply asked for whether any declaration of assets has been filed by the 

judges, it didn’t include any of the information which is exempted by Section. Also 

any information which is already disclosed to the State Legislature, Parliament or any 

public authority can’t be denied to any person unless it is exempted from disclosure. 

On the contrary one also needs to understand that judges are not superhuman, they 

are also citizens like us who have their family and personal life which needs to be duly 

respected and protected. Normally people do have this misconception that judges 

don’t have to work much (just have to sit on the chair), and go for log vacations; but 

this is not true, the reality is that this position comes along with a high amount of 

responsibility. Even sometimes the situation is such that a judge needs to work for 

longer hours than the normal working hours. So, people also need to think from a 

perspective of a judge. Neither attaining this stratum and authority is an easy breezy 

task nor is the act of staying staunch of this pillar of legislature. 

For any perspective if legislature forms an opinion for formulating and enacting a new 

law, adding or subtracting i.e. amending any law; like in the following case court was 

of an opinion that judges also needs to be provided with protection like other officers. 

So the legislature can decide reasonably based on points discussed and the 

contentions made for the same.  Also one needs to remember that its  not the court 

but the Parliament who can amend or form any rule provided that it is not violating 

any previously formed provision of any law or act. 

The basic pretension in enactment of this law was to bring explicitness among in 

relation of government with public. Keeping in mind society at large, government 

officials are also provided by enacting provisions for security, secrecy and intelligence 
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department and accommodating some exemptions in the act which protect the rights 

of judges (like privacy). As it is known that law is not stringent or restricted to just 

one meaning or interpretation, so ultimately it requires advocates and judges to mould 

a provision or law and form a  new interpretation as per the case. 

Section 24 through 2nd Schedule exempts some organizations like the Intelligence 

Bureau, Directorate of Revenue Intelligence; Aviation Research Centre, Research and 

Analysis Wing of the Cabinet Secretariat, Directorate of Enforcement, Central 

Economic Intelligence Bureau, various para- military forces, and named police 

establishments.746 

 

 

 

 

 

 

 

 

 

  

                                                             
746 The CPIO, Supreme Court of India v. Subhash Chandra Agarwal & anr., (last modified Aug 21, 2012, 01:08 PM), 
https://www.right2info.org/cases/r2i-the-cpio-supreme-court-of-india-v.-subhash-chandra-agarwal-anr 
https://right2info.org/resources/publications/CPIO-SupremeCourt-v-SCAgarwal-DelHC-2009.pdf. 
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